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ABSTRACT: Outlining the theoretical-methodological premises of the feminist perspective is important for reaching an optimal level
of complexity and comprehensiveness when applying the gender equality approach.

The feminist perspective will be explained from the standpoint of the dialectic of patriarchy and emancipation, and this dialectic will
be elaborated from an concrete-historical intersectional perspective while taking into consideration the diversity of power relations
embedded in numerous forms of gender-based discrimination, whether binary or non-binary.

Relevant terms within the feminist discourse will be explored in the introduction. The main points of the feminist theoretical-
methodological approach will be elaborated in the first chapter. This first chapter also contains two sub-chapters providing brief
analyses of, firstly, how different crises have generally fostered patriarchal tendencies while diminishing emancipatory ones, and,
secondly, how the dominant neoliberal development strategy has had mostly negative (with some positive) implications for the
current state of gender (in)equality. The point of these two sub-chapters is to accentuate that the feminist theoretical-methodological
approach has to take into consideration the mentioned factors of influence within contemporary concrete, contextualized,
intersectional manifestations of the dialectic of patriarchy and emancipation. The application of the feminist approach in the sphere
of political and legal theories will be explored in the third chapter. The fourth chapter will demonstrate the relevance of the feminist
approach in some fields of legal education, taken as examples, as well as in legal practice. A summary of the thoughts regarding the
meaning, application, and implications of the outlined feminist perspective is provided in the conclusion.

KEY WORDS: Feminist perspective; theoretical-methodological premises; patriarchy; gender equality; intersectionality.

RESUMEN: Esbozar las premisas teérico-metodoldgicas de la perspectiva feminista es importante para alcanzar un nivel 6ptimo de complejidad
y exhaustividad a la hora de aplicar el enfoque de igualdad de género.

La perspectiva feminista se explicara desde el punto de vista de la dialéctica del patriarcado y la emancipacion, y esta dialéctica se elaborard
desde una perspectiva interseccional histérico-concreta, teniendo en cuenta al mismo tiempo la diversidad de relaciones de poder incrustadas en
numerosas formas de discriminacion basadas en el género, ya sean binarias o no binarias.

En la introduccion se explorardn términos relevantes dentro del discurso feminista. En el primer apartado se desarrollardn los puntos principales
del enfoque tedrico-metodoldgico feminista. Este primer apartado también contiene dos subapartados en los que se analizan brevemente, en
primer lugar, como las diferentes crisis han fomentado en general las tendencias patriarcales al tiempo que han disminuido las emancipadoras
y, en segundo lugar, cémo la estrategia de desarrollo neoliberal dominante ha tenido implicaciones mayoritariamente negativas (con algunas
positivas) para el estado actual de la (in)igualdad de género. El objetivo de estos dos subapartados es acentuar que el enfoque tedrico-
metodoldgico feminista tiene que tener en cuenta los factores de influencia mencionados dentro de las ifestaciones c pordnea:
concretas, contextualizadas e interseccionales de la dialéctica del patriarcado y la emancipacion. La aplicacién del enfoque feminista en el
dmbito de las teorias politicas y juridicas se explorard en el tercer capitulo. El cuarto apartado demostrara la relevancia del enfoque feminista
en algunos campos de la educacion juridica, tomados como ejemplo, asi como en la prdctica juridica. En la conclusién se ofrece un resumen de
las reflexiones sobre el significado, la aplicacién y las implicaciones de la perspectiva feminista esbozada.

PALABRAS CLAVE: Perspectiva feminista; premisas teéric dolégicas; patriarcado; igualdad de género; interseccionalidad.
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SUMMARY.- |. INTRODUCTION.- Il. THEORETICAL-METHODOLOGICAL PREMISES.- I.
Dialectic of patriarchy and emancipation.- 2. Intersectionality and diversity.- 3. Importance of
story-telling/situated knowledge, listening to the victim’s experiences.- 4. Crises and gender
(in)equality.- 5. Neoliberal globalization — The “old” and “new” patriarchy versus emancipatory
trends.- Ill. FEMINIST PERSPECTIVE IN CONTEMPORARY POLITICAL AND LEGAL
THEORIES.- I. The lack of a gender-sensitive approach in contemporary mainstream political
theories.- 2. “Old” and “new” political concepts in feminist political theories.- 3. New meanings
of “old” political concepts.- 4. Critical feminist legal thought.- IV. FEMINIST PERSPECTIVE
IN LEGAL KNOWLEDGE AND PRACTICE.- I. Legal practice.- 2. Feminist judgements. V.
CONCLUSION.

[. INTRODUCTION.

The feminist perspective means theoretical and practical attempts toward
understanding, promoting and implementing gender equality. “Gender lenses” is a
metaphor with a synonymous meaning.

Gender equality approach means considering existing gender-based imbalances
and discriminatory states of affairs when analyzing human relations in everyday life,
politics, economics, culture, etc., as well as when articulating theories, producing
knowledge, creating laws, institutional designs, and policies, with the intention of
overcoming these inequalities. Gender-based inequalities are related to women
and men, but also to multiple non-binary and transgender affiliations.

The feminist perspective is by definition plural; there are considerable
differences in gender equality approach/es. However, essential common features
as well as “areas of agreement” and convergent elements “that must form the

basis for any feminist political theory in the 1990s and beyond" have been or
can be crystallized. It may be added that these convergent features of feminist
perspectives ought to be applied not only in political theories, but also in all
possible gender-sensitive analyses — though always accorded to concrete contexts
and contents — within law, economics, culture, and other spheres of public life as
well as every day and private life, taken either globally, at the national level, or

certain local and particular level.

Gender awareness means an ability to reconsider the traditional binary
gendered roles and how they affect people’s relations, needs, and opportunities.
Gender-sensitive approach means translating this awareness into action in the
design of critical theories, policies, programs, and budgets, which results in a well-

| BRrysoN, V.: Feminist Political Theory - An Introduction, MacMillan, 1992, p. 262.

* Dragica Vujadinovic¢
Full Professor, Faculty of Law University of Belgrade. E-mail: dragicav@ius.bg.ac.rs
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designed/elaborated gender-competent point of view. Gender sensitive approach
is a phrase that indicates an openness to the issue, readiness to reconsider theories
and practices, and the creation/interpretation/implementation of law from a
gender equality perspective. Gender-competent knowledge is a phrase that
means a systemic, comprehensive, persuasive approach to producing knowledge
based on solid arguments, empirical data, and scientific elaboration from the point
of gender equality.

A gender-sensitive mindset emerges from gender awareness-raising and
implies a value system based on anti-discrimination, gender equality, human rights,
and equal women's rights. This sensitivity for gender equality and combatting all
forms of discrimination always has an activist component of attempts to implement
it in everyday life, in the family, in education, in policymaking, in law creation,
interpretation, and implementation, in the judiciary, as well as in culture, media,
politics, economics, taxation, and so on.

A feminist approach is, by definition, an activist approach, a combination of
insights, intentions, and practical activities. Striving for gender equality cannot only
be an ethical, theoretical, or declarative stance; it has always been a practical
striving as well.

The Global Gender Gap Report of the World Economic Forum from July 2022
announced that “at the current rate of progress, it will take 132 years to reach full
parity.”? Fostering and fastening gender equality is necessary to boost the process,
which must have multiple modalities, be multi-layered, ongoing, and systematic in
order to gradually diminish all patriarchal elements and replace them with different
and comprehensive elements of emancipation/gender equality. Critical steps in
accelerating these changes are related to raising gender awareness in the family,
child upbringing, education, the media, the public sphere, institutions of work,
economy, politics, law, and the judiciary, as well as implementing a gender equality
approach in policymaking and restructuring all mentioned spheres of social life,
including legal education and legal and political theories and practices.

The importance of elaborating and implementing the feminist perspective in
all spheres of social life as well as in theory, knowledge, and education stems from,
normatively speaking, civilizational requirements for overcoming patriarchy in its
“old" and "new’” forms, as something directly linked to affirming the centrality of
human rights, rule of law, and democracy, and their accompanying civilizational
benefits.

2 https://www.weforum.org/reports/global-gender-gap-report-2022/
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Civilizational benefits from overcoming patriarchal social roles and relations
stem from the fact that power relations generate discrimination, subordination,
authoritarianism, and violence. Feminism speaks about the “patriarchal dividend”
related to keeping male privileges within the patriarchal code. However, there are
also crucial benefits for male individuals from overcoming patriarchy, as patriarchal
burdens place a lot of pressure on men, preventing them from enjoying a life
free of power relations and being intrinsic sources of anxiety and violence. The
abolition of the patriarchy brings benefits such as a new quality of everyday and
social life, benefits for partner relations and family life, benefits for the political
order, and a reduction in violence.

It is important to remember that the feminist perspective is not a unified
theoretical-methodological approach, but can rather be spoken about in the plural,
as feminist perspectives. However, the goal of this elaboration is to summarize
the most relevant theoretical-methodological principles that have been used in
present-day feminist analysis in a more or less converging manner.

[I. THEORETICAL-METHODOLOGICAL PREMISES.
I. Dialectic of Patriarchy and Emancipation.

Postmodern feminism draws from postmodern political theories to reject the
metanarratives of “grand” political theories and their attempts toward universalizing
political categories, i.e. presenting them as abstract and universally valid (neutral),
without an awareness of their male-dominated context and consequences.?

However, unlike postmodernist critics who merely dismiss metanarratives,
feminist scholars keep the metanarrative of patriarchy because “many injustices
are experienced by women as women, whatever the differences among them
and whatever other injustices they also suffer from.” This means that despite
differences in gender inequality of women of different races, classes, religions, and
ethnicities, and the different manifestations of gender inequality of different groups
of women in different historical periods, patriarchal power relations represent a
common axis of gender inequality.®

On the other hand, feminist scholars maintain the line of postmodernist
critics and challenge the metanarrative of patriarchy in a contextual, genealogical,

3 Lorser J.: Gender Inequality: Feminist Theories and Politics, Oxford University Press, p. 13; O’BrieN M.: The
Politics of Reproduction, Routledge & Kegan Paul, 1991. See also: MoLLer OkiIN, S.: Justice, Gender, and the
Family, Basic Books 1989.

4 MoLLer OKIN, S.: Justice, Gender, and the Family, Basic Books 1989, pp. 6-7.

5  VubiNnovi¢, D.: “Feminist Reconsideration of Political Theories” in Feminist Approaches to Law — Theoretical
and Historical Insights (edited by D. Vujadinovi¢, A. Alvarez del Cuvillo, S. Strand), Springer 2023, pp. 1-30.
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and comparative framework.® The main premise of this chapter is that the
“metanarrative” of patriarchy versus emancipation has to be taken into consideration
and challenged in a contextual, genealogical, and comparative framework.

Patriarchy was throughout all pre-modern societies the dominant model of
social relations in all domains of private and public life —the domains of housework,
paid work, sexuality, violence, culture, and state.” It was the dominant value system,
characterized by hierarchy, power relations, and the subordination of women in
all mentioned domains of private and public life. Patriarchy and sexism - perceived
as the biased and devaluating treatment of women, have had a long history of
being the primary axis of gender-based power relations in pre-modern history,
and continue to persist in modern and contemporary times within the dialectic of
patriarchy and emancipation.

Modernity introduced the ideas of political emancipation (the process of
establishing universal rights) and opened horizons of equality for women, influenced
by political revolutions, the industrial revolution of the 18" and 19 centuries, and
other factors (such as the two world wars, mass education, development of the
international law of human rights, etc.).®

Horizons of women’s equality were then opened in principle, but not in
practice, necessitating the long struggle for women's rights. Women's rights were
invisible in the US Declaration of Independence and it took a long time, from 1776
up to 1920, before women were granted an equal right to vote in the United
States (with Afro-Americans achieving this right only in 1965%). The same is true
for the French Declaration of the Rights of Man and the Citizen, as it also took
France a long time to recognize women's right to vote, from 1789 until 1944.'°

Modernity and contemporaneity have been marked by the mutually opposing
values of patriarchy and emancipation. These periods have not eliminated the
patriarchal legacy, but they did result in a crucial change: patriarchy lost its previous
dominance and exclusivity. Contemporary times are witnessing a contradictory
crossing of patriarchy and emancipation from patriarchy, or the so-called dialectic
of patriarchy and anti-patriarchy within all spheres of life — from the individual
person’s everyday life and family life to all domains of public life, social groups, and
institutions, as well as all spheres of knowledge and political and legal thought."

6 Loreer J.: Gender Inequality, cit.

7 WALy, S.: “Theorising Patriarchy,” JSTOR, Sociology, Vol. 23, No. 2, pp. 213-234.
8  See VujabpiNovic, D.: “Feminist Reconsideration,” cit. pp. 1-30.

9  Voting Rights Act, https://www.loc.gov>right-to-vote>

10 VUJADINOVIC, D.: “Feminist Reconsideration,” cit. pp. 1-30.

Il See WaLsy, S.: “Theorising Patriarchy,” cit. pp. 213-234.
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The dialectic of patriarchy and emancipation must be the main analytical
framework for study, always applied in a concrete-historical manner to modern
and contemporary times. The point is that neither patriarchy nor emancipation
from patriarchy has per se designed the contemporary world; rather, it is the result
of their mutual crossing and struggle, existent in every society and every individual
around the globe. Namely, if the focus is only on highlighting the elements of
patriarchy existent in concrete contemporary social relations and events, then we
miss out on the whole story. The same thing happens if the accent is primarily on
emancipatory elements.

“Gender lenses” must understand/encompass, diagnose, and demonstrate
manifestations of both tendencies, explain power relations embedded in the
patriarchal tendency, and the seeds of overcoming power relations through the
opposite tendency. The dynamic of this struggle and the strength of the social
bearers of both tendencies must be acknowledged, and the feminist perspective
must point out all available mechanisms and tools for combatting patriarchy and
discrimination and affirming gender equality and emancipation from patriarchy.

In my opinion, feminist theories generally do not pay enough attention to the
context of the dialectic of patriarchy and emancipation in contemporary times but
rather speak about reconstructing the context of race, class, social position, age,
and sexual orientation in order to analyze patriarchal roots of gender inequalities.

[tis my beliefthat contextual analyses always demand redressing the workings of
the aforementioned dialecticin each concrete case, i.e. the contradictory tendencies,
because there is more than just the patriarchal background of discrimination and
oppression of women based on gender, as well as age, sexual orientation, race,
class, nation, ethnicity, cultural, and religious specificity in contemporary societies
across the world. There are also elements of emancipation in each local, national,
and global context, and considering the dialectic in a contextual manner (in terms
of time and space) is critical for gaining a more complete picture of the state of
affairs of contemporary gender-based oppression and articulating gender justice
and understanding its absence in contemporary theories of justice and political
theories.

This theoretical-methodological approach based on the common dialectic
of patriarchy and emancipation must account for the differences in its concrete-
historical expressions. The “metanarrative” of patriarchy versus emancipation must
always be considered (as must the “metanarrative” of patriarchy) in a contextual,
genealogical, and comparative framework.
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2. Intersectionality and Diversity.

The mentioned differences in geography, history, cultures, religions, political
orders, and economic circumstances, must be complemented with issues of
diversity and intersectionality. Diversity means that gender-based discrimination
must be considered as inter-crossed with other bases of discrimination, designating
a mutual crossing of complex sorts of discrimination, i.e. systemic oppression
based on gender as well as class, race, culture, or sexual orientation. This multiple
discrimination or systemic oppression based on gender and simultaneously based
on race, class, and sexual orientation is also known as intersectional discrimination.'

Diversity also refers to extending the theoretical-methodological framework
to non-binary people, which means that it is of essential importance to consider
non-binary and trans-gender modalities of gender identities and gender relations
as well. In other words, the concept of gender must be fundamentally liberated
from its binary understanding.”®

The intersectional and contextual approach calls for awareness about the
diversity of women'’s and non-binary persons’ needs and modalities of oppression,
as well as the fact that there is no single, unitary, all-encompassing solutions,
because some groups of women or non-binary people might share the same
interest and same enemies while having different or even conflicting interests and
needs with some other groups of women or LGBTQ+ persons.

The intersectional approach deals with the complex expression of power
relations related to the different sources of discrimination, which overlap, cross,
and sometimes even enter into conflict, and which must be understood within
the contextualized framework of the dialectic of patriarchy and emancipation. It
implies that multiple discrimination does not eliminate elements of emancipation,
such as overcoming some of the power relations inherent in the intersectional
context.

12 As | assumed in one of my previous articles, “the merit of the civilizational advancement of gender equality
has differed a lot within the global contemporary real-life context. There are huge differences in the scope
of women’s emancipation, depending on where they were born and in which conditions their private and
public life have been conducted. In other words, an intensity of gender (in)equality depends on more or less
advanced economic development, on a more democratic or more authoritarian political order, on whether
historical heredity and cultural setups have been more or less rigidly designed, on the quality and scope of
education, religious affiliation, sexual orientation, race, class, nation, personal educational and economic
statuses, etc. However, germs and elements of patriarchy could be found even in the most developed
countries, and among most educated and economically independent women within their individual system
of values, habits, familial relations, as well as concerning manifestations of discrimination within societal
structures in which their public life has been conducted.” Vujapinovic, D.: “The Widening Gap Between
Proclaimed Gender Equality and Real State of Affairs In Times of Covid-19 Pandemic,” The Annals of the
Faculty of Law in Belgrade, Issue 4, Volume 70, pp. 1017-1047; see also: Bryson, V.: Feminist Political, cit. p. 262.

13 Vujabinovi¢, D.: “Theoretical Framework for Considering Intersectional Discrimination of Women and
Girls with Disabilities,” in Intersectional Discrimination of Women and Girls with Disabilities and Means of Their
Empowerment (edited by Lj. Kovacevi¢ et al.), Belgrade 2023, pp. 12-13.
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The mentioned contextualized intersectional and dialectical approach can be
summarized as follows: It locates the position of women within the global pyramid
of inequalities, combining women’s class and social status in the given pyramid
hierarchical structure with both patriarchal subordination and elements of
emancipation from patriarchy. It considers discrimination of lower-class and non-
white women in concrete contexts as always combined with the subordination of
all non-white women to non-white men, and of all women to men in general, but
also tries to recognize elements of emancipation that counter pose the mentioned
general trends. It points to the fact that the oppression of women is always multi-
layered and complex and that their oppression demonstrates mutual crossing of
power relations based on gender and sexual orientation, class, race, and culture,
but it also tries to recognize elements of overcoming certain power imbalances
within the given state of multiple discrimination. It also points to the fact that
the oppression of LGBTQ+ persons, all those who do not fit into the hetero-
normative binary structures of gender relations, must also be considered in the
concrete-historical context of the dialectic of patriarchy and emancipation, but
with a special focus on their specific circumstances of intersectional discrimination,
particularly that based on their sexual orientation.

It is critical to remember that intersectionality should not be confined to a
methodological demand to consider all relevant features of the concrete person,
because doing so wrongly reduces it to identity politics. Instead, intersectionality
must be understood as the deconstruction of power relations grounded in
patriarchy, racism, the logic of capital, traditionalist habits, clerical norms, and so
on, which define the various forms of gender-based discrimination."

The intersectional approach must detect power relations within all layers
of discrimination against women and girls, as well as non-binary persons. This
approach necessitates sensitivity to all vulnerable individuals and groups, including
vulnerable male persons, as well as a constant sensitivity toward non-binary
persons.

The intersectional approach, however, must also detect the seeds of
emancipation in certain aspects of overcoming discrimination and power relations,
as well as conflicting expressions of power relations based on different features.
For example, if a woman of color is subordinated to her partner of color and
faces cultural norms’ pressure and oppression, but manages to achieve a high
level of education, economic success, and financial independence, her personal
life is marked by the civilizational struggle between the opposing tendencies of
reproducing and overthrowing patriarchy. In other words, a conflict of power
relations based on sex, class, and race arises as a result of her educational

14 Ibidem, p. 13.
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achievements, which opens doors to opportunities that are not normally available
to female and colored persons, and which clashes with the power intentions of
both male white and non-white/colored persons.

3. Importance of Story-telling/Situated Knowledge, Listening to the Victim’s
Experiences.

[t is important, as Benhabib highlights, that gender relations and inherited
inequalities be reconsidered from the position of those who have been
subordinated, and that their personal experiences be listened to and heard: “The
traditional view of gender differences is the discourse of those who have won out
and who have codified history of ideas as we know it. But what would the history
of ideas look like from the standpoint of the victims?"''®

Storytelling of the victims' experiences is important, or more specifically,
taking the position of the victims and understanding their embedded fear, and
suffering caused by the vulnerability and powerlessness in facing power bearers
and their dominance. Understanding the position of those powerless is of utmost
importance for understanding the existing power imbalances and the nature,
scope, and limits of the power of those who dominate.

More generally, the feminist approach seeks to transcend the categorical
discourse based on the binary opposition of male/female, private/public, which
is typical of the Western logocentric tradition that celebrates reason and the
Enlightenment. However, as Sheila Benhabib remarks, instead of throwing aside
these categories altogether, “we can ask what these categories have meant for the
actual lives of women in certain historical periods”.'®

In order to produce “situated” knowledge, each feminist research should
encompass gender-sensitive data collection, including not only gender-sensitive
statistics but also story-telling results and analysis in which the personal experience
of subordination and/or “victim” plays an active role in knowledge production.

The victim should have an active role in the “situated” knowledge, in the sense
that recognizing the different basis/intersectional frames of discrimination of the
concrete “victim” cannot be fully understood without listening to or taking seriously
into consideration their concrete experiences of oppression. This approach also
implies an active political and ethical stance, in the sense that taking the “victim”
seriously could lead toward their empowering and overcoming her position of a
victim.

15 BENHABIB, S.: “On Hegel, Women and Irony,” in Feminist Interpretations and Political Theory (edited by
Lyndon Shanley M. and Pateman C.), The Pennsylvania State University Press, 1991, p. 130.

16 Ibidem.
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Clarifying the relations of subordination and gender inequality within the
feminist perspective has had, as already mentioned, an inherent pro-active
dimension of actively contributing to overcoming these imbalances. Theoretical-
methodological premises of the feminist perspective (feminist knowledge
production) always result in overcoming the gender-blind scientific approach
and generating theoretical insights and practical opportunities for overcoming
gender inequalities. As Saeidzadeh states: “Consequently, feminist research
methodologies move from the mainstream scientific methods, from only collecting
data for objective purpose, towards gender sensitive data collection and analysis.
Feminist methodologies aim to produce knowledge through ethical and political
perspectives, which focus on the critique and overcoming of gender blind scientific
approach, in addition to the articulation of gender equality contents, conceptions,
aims, objectives and outcomes. Feminist methodologies also aim at producing a
so-called situated knowledge, which encompasses active role of the subject of
creating the knowledge in the process of knowledge production.””

As Saeidzadeh further elaborates, a comparative concrete-historical,
intersectional approach is applied within “qualitative” research methodologies as
follows: “There is a diversity of experiences in different social positions: white,
black, heterosexual, lesbian, poor, privileged, colonized.. Qualitative research
method is thought to be the most appropriate to investigate the complex socio-
historical, political, relational, structural and material existence of gender...
Qualitative methods of analysis including thematic analysis, document analysis and
discourse analysis in conducting socio-legal research are also included.”'®

Feminist approaches have also to take into consideration the impacts of
different crises, as well as of the current neoliberal strategy of global development
on gender (in)equalities.

4. Crises and Gender (In)equality".

Each crisis creates space for regressive processes that strengthen patriarchal
tendencies and intersectional discrimination against women and girls while
weakening the already achieved emancipatory tendencies (concerning rights, value
orientations, and genuine gender equality).°

17 SAEIDZADEH, Z.: “Gender Research and Feminist Methodologies” in Gender Competent Legal Education (edited
by D. Vujadinovic, M. Froehlich, Th. Giegerich), Springer 2023, pp. 184-185.

18 Ibidem.
19 See: Vujabinovi¢, D. “The Widening Gap” cit., pp. 1017-1047.

20 As | wrote in the mentioned article: “Times of crisis have been disadvantageous for the position of women
all over the world. Every crisis — whether local or global, whether caused by the natural catastrophes or
wars or widespread disease — does return women to a certain extent to the patriarchal matrix of domestic
work and caring for the children and the family. Emancipatory processes do falter and retreat toward
traditional female roles in each situation of crisis. Every crisis, namely, strengthens the focus on survival
and on the search for security and support among the immediate family members and within what is familiar
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Emancipation processes have been fragile, barely achieved, and easily lost in
the real life and even in the normative-legal framework.

Each crisis pushes women back to survival activities (reproductive and care
roles). These survival requirements and negative effects on the position of women
in general, particularly women in poorer, more traditional, and more authoritarian
political and cultural environments, lead to re-traditionalization (return of masses
of women into the private sphere of domestic unpaid work and traditional
care roles), re-patriarhization (the rise of right-wing ideologies of the sanctity of
traditional family and attempts to denigrate feminist approaches in theory and
practice by reducing them to artificial imposing of the so-called “gender ideology”
from above or from outside), and clericalization (rising conservative influences of
religions and religious institutions’ nomenclatures toward controlling women and
reducing their private and public roles to social roles as molded within various
traditionalist and patriarchal frameworks).

5. Neoliberal Globalization — The “OId” and “New” Patriarchy Versus
Emancipatory Trends.

Both the negative and positive effects on gender (in)equality are linked to
the dominance of the so-called neoliberal strategy of development in the last
few decades. The negative impacts are related to the emergence of a “new”
patriarchy which in combination with reproducing the “old" patriarchy, as well as
the rising trends of female precarious work, violence, impoverishment, etc., result
in increased gender inequality for hundreds of millions of women and girls — the
“losers” of globalization, and result, as Beatrix Campbell states, in the “end of
equality.”?" The positive impacts, on the other side, refer to the proportionally
much smaller percentage of women — the so-called “winners of globalization” —
who managed to achieve top positions in the public sphere of politics, business,
media, and culture.

and known. In other words, the focus is on the family and maintaining the given state of affairs or even
reverting to tradition and inherited habits. Survival implies an emphasis on the care for the closest family
members and material subsistence, i.e., for the elementary up keeping of the family, domestic economy,
and providing food and lodging for children. The states of crises impose a reduction of amenities and
models of behavior in the struggle for a mere survival and/or stability. The traditional female roles have
been extremely advantageous/accommodable for such circumstances and resorting to them happens as a
rule. Women accept the mentioned recurrence either voluntary or by the imposed context. The key point
of this seemingly simplified statement has been that the processes of females entering the public sphere in
modern and contemporary times, both globally and locally, have had in their background the heredity of
millennia of identifying women with their roles of mothers and wives in the private sphere. The processes
of emancipation from the deeply rooted patriarchal heredity have been of a short historical duration and
have therefore been very fragile. They have been unstoppable in principle, while the civilizational flywheel
in their favor has been launched; however, on the other hand, deadlocks and steps backwards have always
been possible and do happen.” Ibidem, p. 1030. See also, Moller Okin, S. Justice, cit., pp. 3-5.

21 CampeeLL B.: End of Equality, Seagull Books, 2013.
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Neoliberalism brought extreme social inequalities in the form of the global
pyramid/"Empire,” in which a small percentage of the very rich from all countries
belongs to the top of the pyramid while a huge percentage of the poor from all
countries belong to the lowest and widest part of the pyramid.?

Women and girls, as well as non-binary persons, from all layers of the global
pyramid experience gender-based and intersectional discrimination; however,
poorer, less educated persons within vulnerable non-white race groups from
impoverished countries, more traditional societies, more authoritarian regimes,
more clerical state governance, do suffer proportionally more than women
and non-binary persons from more democratic and richer countries and less
traditionalist societies.

The process of globalization has not been followed only by the reproduction
of the inherited “old” patriarchy, but also by the appearance of “new’” patriarchy,?
which may also be called, as suggested by Campbell, “neoliberal neo-patriarchy.”*

Rapid globalization and a culture of hyper-individualism have resulted in even
more oppressive forms of precarious work across the globe, namely, brutal
working weekday conditions for working women that are institutionalized in the
interests of men, owing to the fact that women have primarily been encumbered
by duties of care. Besides, women have been exposed to precarious and part-time
jobs much more than men, as well as to easier and more massive lay-offs and more
difficult re-employment. The cruel competition and individualization along with
a lack of solidarity lead to the weakening of the labor force, particularly female
workers as both individuals and a group.”

Furthermore, gender-based violence has been on the rise, while sex trafficking
has become one of the most profitable trades globally. “Neoliberalism not only
generates inequality but also radiates violence... Millions of women live in societies
where violence or deaths is the penalty for answering back, loving another man,
loving a woman, giving birth, going to school.”?® Neoliberalism brought about a
proliferation of armed conflicts. It generated, intensified, and multiplied “modern
warfare,” a priority of militarism. As Campbell states, through quoting Mary
Kaldor?, “(t)he product is terror, rape, plunder and predatory ‘trade’ and smuggling.

22 HarDT M. and NEGRI, A. Empire, Harvard University Press, 2000, pp. 7-31.
23 CaMPBELL, End, cit., p. 4
24 Ibidem.

25 See: Kovacevic Lj.: “Gender Perspective of Development of Labour Law” in Gender Perspectives in Private
Law (edited by G. Carapezza Figlia, Lj. Kovacevi¢, E. Kristofferson), Springer 2023, pp. 105-128.

26 KAMPBELL, End, p. 7.

27 KALDOR, M.: “Beyond Militarism, Arms Races and Arms Control,” essay prepared for the Nobel Peace Prize
Contennial Symposium, Oslo 6-8 December 2021. Available at http://essays.ssrc.org/septl | /essays/kaldor.
htm, last accessed on 2 July 2013.
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Violation of human rights are not side effects but a decisive methodology”? in the
neoliberal state of affairs.

Campbell concludes sharply about inter-connection of neoliberalism and the
general rise of violence as well as gender-based violence: “Crime and proliferating
armed conflicts can be seen as a neoliberal paradigm: free trade unfettered by
social responsibility, organized by un accountable fraternities of police, militias and
mafia. The most violent regions of the world are associated with the privatization
of the public sector, policing and security. They become not so much no-man’s
lands as man's lands where impunity prevails. Militarism, crime and violence are
contexts for doing or making masculinity. Unsafe cities and war zones multiply
the arenas for rape and repudiation of women. Violence is not a sign of primitive
masculinity or the collapse of civilization; it is its hardened heart.”

Furthermore, media tabloidization and sensationalism tendencies, social media
trends of relativizing basic values such as dignity and respect, and consumerism all
contribute to the emergence of “new” forms of patriarchy.”

28 Ibidem, pp. 58-59. Campbell mentions India as an example of the worsening subordination of female

persons, with a high level of extreme forms of violence, such as mass rapes and femicide, as well as female
infanticide. (pp. 38-48) She also mentions China, in which state sponsored equality had been considered
since the 1949 revolution as an index of modernity, but in which after 30 years of neoliberal capitalism
women’s participation in labor market, in pensions, as well access to public child care have gone down. (pp.
48-53) She remarks also that the so-called humanitarian imperialism “left Afghanistan the worst place in
the world for a woman.” (p. 59) Campbell also mentions Iraq as the country in which during “humanitarian”
emancipation two thirds of the dead were civilians, and in which the constitution reinstated the power of
clerics and “wider permissive brutalizing of women’s lives”. (p. 60)
Taliban rule from 1990 to 2000, and from 2020 again, represents an extreme example of how the most
authoritarian and extreme right wing clerical, fundamentalist political order can be devastating for
women: to mention a few examples, an introduced ban on primary and secondary education (restricted
to one year), then the ban on higher education from December 2022. In November 2022, women were
banned from parks, gyms, and public baths in the capital Kabul. The Taliban had just three months ago — in
September 2023 —allowed thousands of girls and women to sit university entrance exams in most provinces
across the country. But there were restrictions on the subjects they could apply for, with engineering,
economics, veterinary science, and agriculture blocked and journalism severely restricted. In addition,
prior to the December announcement, universities had already been operating under discriminatory rules
for women since the Taliban takeover in 2021. There were gender segregated entrances and classrooms,
and female students could only be taught by women professors or old men. In the period between two
Taliban rules, from 2001 to 2018, the rate of female attendance in higher education had increased 20
times. The mentioned bans and imposing on women a return to the private sphere and closing them
between “four walls” of their home represent a tremendous and devastating regression, especially in urban
areas where women had already achieved certain levels of emancipation. It is a severe backwarding of
emancipatory trends concerning female life conditions in Afghanistan, but also generally speaking (because
each concrete retreat in terms of gender equality does affect negatively the general emancipatory trends
and contributes to a rise of regressive trends of “old” and “new” patriarchy). See: https://www.theguardian.
com/world/2022/dec/20/taliban-ban-afghan-women-university-education

29 CamMpeELL, End, cit., p. 61.

30 Vuabinovi¢, D.: “Theoretical-Methodological Framework for Understanding the Gender Issue,” in Legal
Capacities of Serbia for European Integration (edited by S. Lili¢), Univerzitet u Beogradu -Pravni fakultet u
Beogradu, Beograd 2016, 99-111.

Vujabinovic, D. and StaniMiRovic, V.: “Gender Relations in Serbia in Transitional Period — Between Re-
traditionalization and Emancipation,” in Democratic Transition of Serbia - (Re)capitulation of first 20 Years
(edited bz G. Dajevi¢ and B. Vranic), Univerzitet u Beogradu - Pravni fakultet, Beograd 2016, 189-215.
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It should not be forgotten that neoliberalism brought emancipatory trends
for a small percentage of women, the “winners of globalization,” who belong —
as a mere minority of citizens from various countries — to the highly educated,
publicly affirmed female politicians, academics, and entrepreneurs at the top of the
pyramid. It should also be noted that neoliberalism promoted in economics the so-
called “managerial mindset” of rigid neoliberal competitiveness, individualization,
privatization, and financial speculative trading with negative impacts on the global
crisis in 2008 and the rise in global inequalities; however, it did not prevent the
rise of the so-called “constitutional mindset® in the political and legal realms,
namely, the further development of the international law that prioritizes human
rights, which has also progressively affirmed the centrality of gender equality and
establishment of international norms and conventions, as strategies for further
improving gender equality. On the other hand, the universalistic human rights
discourse ignores diversity and differences of social structures in the world and fits
unintentionally in that respect well with the neoliberal system’s animosity toward
gender equality. In addition, neoliberalism has diminished women's social rights,
especially with the austerity measures that emerged as a means of solving the
crisis, i.e. the neoliberal reaction to the neoliberal global economic crisis in 2008.%

Neoliberalism has not prevented the formal improvement of international
law and strategies for advancing gender equality, and it did not prevent the small
percentage of the most successful women from entering public spheres of politics,
economics, media, higher education, judiciary, and business, although the barriers
that these women face when attempting to get top positions in all mentioned
domains have been persistently high. However, the neoliberal strategy of global
development has significantly contributed to regressive trends in human and
female social and labor rights, as well as the general deterioration of the quality of
life for hundreds of millions of women across the globe.”

31 See: Orre C.: “Europe Entrapped: Does the European Union Have the Political Capacity to Overcome Its
Current Crisis?” in Identity, Political and Human Rights Culture as Prerequisites of Constitutional Democracy
(edited by M. Jovanovic & D. Vujadinovic), Eleven International Publishing 2013, pp. 17-37.

See also: BRUNKHORST H.: “Beheading the Legislator: The European Crisis — Paradoxes of Constitutionalizing
Democratic Capitalism” in Identity, Political and Human Rights Culture as Prerequisites of Constitutional
Democracy (edited by M. Jovanovic & D. Vujadinovic), Eleven International Publishing 2013, pp. 37-55.

32 See: VujapiNovi¢, D. and STaNIMIRoVIC, V.: “Gender,” cit., pp. 151-179.

33 Campbell puts critically the mentioned positive trends into the same box with the mentioned negative
consequences of the dominant global neoliberal strategy of development, in the sense that they also
support the “end of equality” diagnosis. However, she also points to the unsustainability of the mentioned
trend of ending already achieved levels of gender equality, and implies the need and necessity of new
revolutionary attempts toward women'’s liberation: “Global institutions no longer endorse men’s power as
men, but the world is being governed by a neopatriarchal and neoliberal matrix that assails — and provokes
— feminism’s renaissance. This is a new form of articulation of men’s dominance — from sexual violence, to
human rights protocols and equality laws, budgets, time, money and care. A new sexual settlement is being
made. But it is unsustainable.” This neopatriarchal and neoliberal matrix demands an alternative to the
current sexist dominion of social spaces and the obvious decline of democracies. This author outlines the
main features of the revolutionary reviving of gender equality attempts: “Imagine men without violence.
Imagine sex without violence. Imagine the men stop stealing our staff — our time, our money and our
bodies; imagine societies that share the costs of care, that share the costs of everything; that make cities fit
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IIl. FEMINIST PERSPECTIVE IN CONTEMPORARY POLITICAL AND LEGAL
THEORIES.*

The feminist perspective reconsiders the legacy of the mainstream political and
legal thought through the prism of the dialectic of patriarchy and emancipation,
as well as its intersectional understanding, to articulate in a gender-sensitive and
gender-competent manner the most relevant political and legal concepts.

Over the last 60 years, feminist streams of critical thought have aimed at
deconstructing so-called universal categories of political thought, highlighting that
these allegedly universal categories have been hiding/ reproducing power relations
and male dominance (of male white, upper-class property owners).

Second-wave feminism made a certain contribution to this deep deconstruction
process, but likely smaller than that of third-wave feminism. There were sound
attempts of the second wave, done by Carol Pateman, for example, who pointed
out what he termed the “sexual contract” (*‘the contractual character of modern
patriarchy”’) within the family as the basis of the “social contract” in public life.®
Additionally, so-called radical feminists®® of the 1960s and 1970s focused on
deconstructing patriarchal power relations between women and men. However,
these attempts did not extend beyond the critical approach of Western feminists
to patriarchy and gender inequality issues as expressed in the framework of
developed Western liberal-democratic societies. These West-centric approaches
did pretend to be universally valid but were obviously limited in their scope and
comprehension.

Third-wave feminists were inspired by postmodern political theories, critical
race theories, and critical legal studies. Since the 1980s, this new wave of feminism
has been focused on overcoming West-centric feminist approaches (of white,
middle, and upper-class feminist authors as well as subjects framed by Western
experiences and articulations). Namely, post-modern feminists require the
inclusion of different gender perspectives and issues in political and legal discourse,
specifically those related to women of color/different races, different social classes,
and different sexualities.®”

for children; that renew rather than wreck and waste. This is women’s liberation. It is do-able, reasonable
and revolutionary.” Ibidem, pp. 91-92.

34 See: VujabiNovi¢, D.: “Feminist Reconsideration,” cit., pp. 1-30.
35 Pateman, C. The Sexual Contract, Polity Press, Cmbridge 1988.
36 See: Bryson, Feminist, cit., pp. 194-231.

37 See: WING, A.: “Critical Race Feminism,” in Feminist Approaches to Law — Theoretical and Historical Insights
(edited by D. Vujadinovi¢ et. al.), Springer 2023, pp. 53-72; See also: Banovi¢, D.: “Queer Legal Theory” in
Feminist Approaches to Law, cit., pp. 73-92.
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Third-wave feminism strives — in line with postmodern criticism of mainstream
political theories — to overcome the universalism of abstract concepts within
mainstream political theories while still focusing on the paradigm of patriarchy.
The difference in comparison with mainstream political theories but also second-
wave feminist theories stems from viewing patriarchy never as something granted,
given, or universally valid, but as a contextualized phenomenon of hierarchical
social and power relations, or, as said above, as a phenomenon and type of social
relations that should always be considered in a concrete-historical, genealogical,
and comparative framework of the dialectic of patriarchy vs. emancipation.®

Feminist scholars point critically to the lack of a gender-sensitive approach not
only in the case of contemporary conservative, populist, and neoliberal streams
of thought, but also in the case of contemporary theories of democracy, human
rights, and constitutionalism.

I. The Lack of a Gender-Sensitive Approach in Contemporary Mainstream
Political Theories.

Contemporary conservative, extreme right-wing, populist, and even neoliberal
political theories openly or tacitly endorse patriarchy (a patriarchal system of values,
traditional family roles with the subordination of women, with a strict division of
the private and public sphere upon the patriarchal axis). It comes as a logical
consequence of their political character (in the case of conservatism and populism,
authoritarian collectivist ideas prevail; in the case of neoliberalism, individualist and
competition-oriented ideas and practices result in the emergence of the so-called
“new patriarchy"). This does not mean, of course, that certain elements of political
emancipation have not been or cannot be incorporated into these theories as well.

However, the patriarchal element of the dominant dialectic of patriarchy and
emancipation also affects contemporary political and legal theories of human
rights, constitutional democracy, international law of human rights, theories of
justice, egalitarian liberalism, and social-democratic theories.

Contemporary theories of human rights most often forget, ignore, or neglect
women's rights and gender equality issues. Furthermore, contemporary theories
of justice (Rawls, Dworkin, Maclntyre, Ackerman, Unger)*, most often keep

38 HirscHMANN, N. and D1 Sterano C. Revising the Political, Westview Press 1986, p. 3; see also: Bryson, Feminist,
cit., pp. 261-267; Lorber ).: Gender Inequality, cit.

39 Moller Okin states that the most influential theory of justice of John Rawls does take into consideration
family life, but his theory neglects the prevalent gendered division of labor within the family, along with the
associated distribution of power, responsibility, and privilege. Among the theories of justice that take into
consideration family justice as an essential dimension of social justice are Walzer’s book Spheres of Justice
(though with controversies that the multiculturalism approach brings about in this context) and Philippe
Green, with his book Retrieving Democracy. However, the following books pay even less attention than
Rawls pays to issues of family justice. The list includes: Bruce Ackerman and his book Social Justice in the



Vujadinovi¢, D. - Theoretical-methodological premises of the feminist perspective

women outside their conceptions of justice, either by locating them in the family
(with an uncontested traditional family structure), or by ignoring family as a matter
of justice, or by making women invisible in the universal abstract categories of

“person,” “individual,” "human being," which hide a male-stream understanding
of justice.*

Within the logic of forgetting/neglecting on the one hand, and the framework

of promoting abstract categories of “person,” “human being," and “universal
rights” on the other, intersectional dimensions of gender inequality (discrimination
and oppression based on gender, race, class, culture, and other), as well as non-

binary, transgender, and queer individuals are typically put aside.

But why do the most progressive theories of today, oriented toward the highest
civilizational standards of universal human rights and constitutional principles —
also omit the gender equality approach?

This can be explained by a kind of automatism that causes contemporary
political theorists, including those dealing with human rights and constitutional
democracy, to follow the path of the dominant legacy/ mainstream thought. And
so it happens that these progressive theories, with their critical stances against
various forms of inequality and injustice, paradoxically stand uncritical, non-
reflexive toward gender inequalities and the importance of gender issues.*!

Feminist critique assumes that modern and contemporary political and legal
theories have nearly always automatically preserved allegedly neutral political
concepts stemming from “grand theories,” which conceal power relations and
the subordination and invisibility of women inherited from patriarchy. In addition,
the entire liberal tradition — including liberal theories of justice and egalitarian
liberalism — has had a profound conceptual problem with each substantive
understanding of identities (gender identity, social identity, etc.) and has opted
for abstract universalist categories, the “abstract citizen.” Besides all mentioned,
it may sometimes also be a matter of a personal lack of awareness and biased
mindset of prominent scholars with regard to gender equality issues, including
constitutional democracy and human rights theorists.

Overcoming deeply rooted patriarchal mindsets requires clear awareness
and attempts toward gender mainstreaming of political thought. This gender

Liberal State, Ronald Dworkin and his Taking Rights Seriously (and to add Sovereign Virtue, although the Law’s
Empire contains the chapter on the family), William Gallstone and his book Justice and the Human Good,
Alasdair Maclntyre and his book After Virtue and Whose Justice? Which Rationality?, Robert Nozick and his
book Anarchy, State and Utopia, and Roberto Unger and his book Knowledge and Politics and The Critical Legal
Studies Movement. (See: MoLLErR OKIN, Justice, cit., pp. 6-7).

40 Ibidem, p. 9.
41 Vujabinovic, D. “Feminist,” cit., pp. 4-6.
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mainstreaming happens mostly under the influence of postmodern feminist
political and legal theories.

2 “Old” and “New” Political Concepts in Feminist Political Theories.*?

Feminist transformation of the main political categories compromises the
universality of ideals and delegitimizes male power within old political categories
of justice, equality, freedom, rights, democracy, etc.

Feminist theories deconstruct the mainstream/“male-streamed"” political and
legal concepts and conceptions, and point to the necessity of overcoming power
relations and male dominance hidden in these categories as well as in all spheres
of everyday life.

The key achievement of feminist political and legal theories has been to alter
the meaning of old political categories and to include new categories into the
domain of politics and political thought.

Concepts such as family, sexuality, care, persuasion, patriarchy, violence,
pornography, prostitution, sex trafficking, sexual harassment, modern slavery,
gendered division of labor, privacy, and care, all of which are considered nonpolitical
issues by “mainstream’” theory, become relevant for a feminist understanding of
the domain of political.

Care, as the concept at the heart of the private-public divide, has the potential
to break with the dichotomy present in mainstream political theories, to treat
the private sphere not only as a matter of family concern but also as a political
concept that brings about a fundamental reorientation of politics toward the

issue of building a “good political order.
significant reorientation of politics toward the common good.

Caring” as a political concept implies a

“Community” was considered in traditional political theories as the backdrop
for politics but not politics per se, except in communitarian mainstream political
theories. Feminists reject the identitarian definition of community found in many
communitarian political theories, which carries the controversial potential for
collectivist oppression of individual needs and choices, especially with regard
to the negative impacts of various forms of patriarchal subordination of women
within various cultural, ethnic, and religious identities.

Feminists emphasize the importance of the community for developing mutual
relations — of care, negotiating about the common good, being-in-common,
fostering a sense of belonging, and taking care in the political sense.

42 Ibidem, pp. 22-26.
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The "new” political concepts such as care, community, family, and privacy, in
their interplay with the “old"” political concepts of democracy, power, and justice,
contribute to the revising of the meaning of the “old” ones.

3 New Meanings of “Old” Political Concepts.®

Equality is no longer just about formal equality; it is also a call for substantive
equality (this, of course, does not apply only to feminist theories). In the case
of postmodern feminist theories, the attempt at substantive equality includes
intersectionality, connecting equality with the recognition of different needs
of women and non-binary persons belonging to different classes and races
(intersectional meaning of gender equality).

An inclusive democratic order is proposed, along with a progressive welfare
policy and healthcare. This also does not apply only to feminist theories, but in
their case, it also includes a call for equal access to reproductive rights for women
from all classes and races.

Justice must include gender justice, overcoming patriarchy in family and
public life, sharing responsibilities and obligations, and the equal redistribution of
resources while considering women.

The premise is that justice has been viewed throughout the history of political
philosophy, and even in most contemporary political theories, in a biased way: .
Justice has always been restricted to the realm of the public sphere and politics
(which are also restricted to a traditionalist framework that divides the public and
private spheres); 2. Justice discourse and practice have been separated from family
justice; 3. The family has not been regarded as a realm of justice; 4. The family has
been viewed in a traditional, patriarchal manner; 5. Political subjects have been
identified as males either explicitly (when women are framed within the family) or
implicitly (when abstract, universal categories are used that lead to identifying a
person, human beings, as males).

The theoretical and practical-political understanding of justice must incorporate
family justice, because the family and the private sphere have a profound political
significance, in the sense that the seed of public power relations is precisely in the
family and the private sphere, and in the sense that types of people socialized
within the family and through further socialization are critical for justice in the
public sphere and constitute the ideal-typical political subjects of justice, or
autonomous citizens.*

43 Ibidem, pp. 9-15, pp. 22-26.
44 MoLLer OKIN, Justice, cit., pp. 17-24.
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The concept of justice reconsidered from the feminist perspective abolishes
the public-private dichotomy and significantly alters and enriches the meaning of
democracy.

Democratic theory must take into consideration power relations in the private
domain of the family as those that reflect the dominance in the public sphere
and vice versa. The battle against dominance cannot be restricted to government
institutions but must also include the family and private sphere as well as individuals,
or in other words, gender justice.

In short, the feminist perspective thoroughly revises existing notions, such
as privacy, freedom, individuality, collectivity, equality, democracy, justice, and
citizenship.

Democracy was reconsidered by second-wave feminism in the late 1960s,
mostly in relation to the Western world (changed conceptions of power,
individualism, collectivity, community, collaboration, and persuasion). Feminists at
that time established the notion of “women’s culture” as distinct from that of
male participants in the “new social movements’ of the 1960s, with this culture
emphasizing connection and relationship over individualism and rights, celebrating
collaboration and persuasion and creating power with others rather than imposing
it through sanctions or force. The idea developed through the feminist practice
was that political power must be more than simply the power of coercion.®

Debates from the 1970s within mainstream democratic theory and practice
of constitutional democracy, and under the influence of multiculturalism and
feminist movements, led to requirements for a more inclusive democratic thought
and order. Namely, it brought into focus the global pyramid of center/periphery
subordination of nations, classes, and races, and it shed light on the additional
subordination of all groups of women within the global pyramid based on concrete
intersectional oppression experienced in their nation/state, ethnic group, race,
class, and family. This was also the political-historical framework for the birth of
postmodern feminisms. However, the direct theoretical impact on articulating
postmodern feminisms came from postmodern political theories.

Third-wave postmodern feminisms have been reconsidering the concept
of democracy (and other political concepts). African-American, international,
and postmodern feminists revised the concept of democracy in an attempt to
overcome the Western-centric approach and require a much more inclusive
understanding of democracy.

45 MAaNsBRIDGE J.: “Reconstructing Democracy” in Revisioning the Political (edited by N. Hirschmann N, C. Di
Stefano), Westview Press, 1986, pp. 117-138.
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In addition, these feminists criticized the white, Western, middle-class-centered
feminism of the second wave, which neglected the global context of subordination
and its impact on women. The rise of the LGBTQ+ struggle for recognition comes
also onto the agenda. In that context, feminists and LGBTQ+ groups struggle for
the recognition of different multiple-gender and transgender identities; however,
they also occasionally come into conflict.

Contemporary democracies employ a deliberative approach — a combination
of coercive power (threat of sanctions and force) and persuasion — as opposed
to manipulation, which implies providing reasons, communicating common goals,
and employing a mixture of knowledge and emotion. Feminist insights into the
specific female culture of care and “giving” are employed to advance deliberative
democracy by giving persuasion a greater role.*

The advancement of democratic persuasion (and deliberative democracy) in
the context of feminist critique is driven by female experiences of “connection”
and care, which stem from women’s historical position of powerlessness (women
of all classes and races had to develop better persuasion capacities while being
devoid of most economic, social, and political power resources). The concept
of power as empowerment (of the powerless) emerges as an alternative to the
masculine conception of power as domination.

Feminist scholars also assume that the theory and practice of democratic
deliberation would be significantly better if deliberation was less hierarchical and
more interactive and listening-oriented. It would allow for the recognition of the
needs and interests of disadvantaged social groups and a more inclusive public space
for their political participation. It would result in the reconstruction of democratic
power based on insights of connection, common good, empowerment.”

Feminists point to the fact that listening, empathy, and emotional commitment
are as yet underdeveloped in democratic theory. Besides feminist contributions to
advancing deliberative democracy through putting more accent on non-hierarchical
persuasion, there are also those related to combining the cognitive/right-based
approach and emotional/storytelling approach in democratic deliberation and
persuasion. Feminist authors emphasize the importance of combining the affective,
relationship-based, and connection-oriented approach with the cognitive, right-
based, individual-oriented approach in democratic theory and practice. In other
words, democratic theory/deliberative democracy should combine the emotional,
storytelling approach — open for empathy, community, collectivity for the common

46 Ibidem.
47 lbidem, p. 129.
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good, and power as empowerment — on the one hand, and the approach related
to rational acknowledgment of democratic ideals, on the other.®

There is also a complex reconsideration of the notions of “private” and the
“public,” as well as the so-called private/public dichotomy:*’

“Private is political” was the slogan of radical feminists in the 1960s, but the
dichotomy between private and public became a general feminist issue only in
postmodern feminist theories.

Feminists do not neglect “privacy” as such, but uncover the background of
the so-called private sphere of a patriarchal family and subordinated female roles
within that type of family.

Feminist critique has shown that what was considered the private realm was
permeated with unequal power relations: the household was structured by gender
hierarchies, domination, inequalities, women's devaluation and violence.

The traditional division into the private and public, with state intervention in
the private previously or still considered illegitimate, has had long-term and serious,
often deadly, consequences for women victims/survivors of men’s violence.

Namely, considering marital rape, sexual violence, forced marriage, female
genital mutilation and other forms of violence against women as private family
matters has given them legitimation throughout the long patriarchal history.

What was considered private caused great harm to women's rights, body,
sexuality, and so on (sexual harassment, family violence, genital mutilation, forced
marriages, child custody), and must now be governed by state social policy, political,
social, and police state authorities.

The private sphere should not be neglected and erased but rather
reconstructed, with certain dimensions related to personal autonomy remaining
in the private domain.

Women's legitimate privacy should be essentially different from the patriarchal
privacy associated with female repression. It should provide women with
opportunities for individual forms of privacy and private choices and the individual
freedom to be left alone.

48 Ibidem, p. 124.
49 EisensTeIN, Z.: “Equalizing Privacy and Specifying Equality,” in: Revisioning the Political (edtied by N.
Hirschmann N, C. Di Stefano), Westview Press, 1986, pp. 181-192.

See also: ALLEN, A.: “Privacy at Home: A Twofold Problem” in: Revisioning the Political (edited by N. Hirschmann
N, C. Di Stefano), Westview Press, 1986, pp. 193-212.
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Women of all classes and races should have the right to privacy in terms of
control over their personal needs, space, and time, the opportunity to be left
alone, to be independent, as well as in terms of the right to abortion and other
reproductive rights. Women of all races and classes should have the right to
privacy under conditions of an inclusive democratic order with progressive welfare
policies and healthcare, with equal access to reproductive rights regardless of their
racial and social-economic status.

Concerning the interconnectedness of the rights to privacy with the human
rights discourse, they are especially intertwined in terms of equal access to
abortion (reproductive rights).

The right to privacy has to be linked to the discourse of human rights, civil
rights, and the demand for racial and sexual equality. The right to privacy has to
be unrestricted by the state in terms of the right to abortion, contraception, and
sexual identity, but also supported by welfare state measures that promote racial,
sexual, and economic equality.

In short, the right to privacy demands welfare state policies. As Zillah Eisenstein
states, “(w)ithout a commitment to racial, sexual and economic equality, privacy
rights for women are reduced to a sham. They remain abstract.

4. Critical Feminist Legal Thought.

Legal feminism of the second half of the 20th century explicitly challenged
the male orientation of law. Feminist analysis of law “is, negatively an analysis of
how some or all women have been excluded from the design of the legal system
or the application of law and positively a normative argument about how, if at
all, women'’s inclusion can be accomplished.”® Feminist legal scholars criticize the
“impartiality’” and “objectivity” of legal systems, uncovering male standards and
assumptions underlying these concepts.”'

MacKinnon, for instance, argues that ideals such as objectivity and neutrality,
which are typical of Western legal culture, are actually masculine values taken
as universal ones. It follows that “the law is male,” meaning that when a woman
stands before the law, the law applies fundamentally masculine criteria. Feminist
legal scholars highlight male standards in defining the “reasonable person” and
how these standards mask male constructs, so consolidating male dominance.>

50 Auwvarez DEL CuviLLo, A. et al.: “Feminist Political and Legal Theories” in Gender Competent Legal Knowledge
(edited by D. Vujadinovic, M. Froehlich and Th. Giegerich), Springer 2023, pp. 73-88.

51 Ibidem.
52 Ibidem, p. 85.
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The central focus of feminist legal scholars is on the issue of equality and
substantive equality, as well as implementing gender equality in legal theory and
practice, followed by the issue of discrimination/oppression, the status of the
female body (reproductive rights, domestic violence, sexual harassment, rape,
pornography), and the private/public dichotomy.

Aristotle’s principle of procedural justice (equality for equals, inequality for
un-equals) was taken as the critical starting point for considering what equality
requires against a patriarchal legal background. However, equality for equals again
conceals —though differently in different contexts — the inequality of women within
the framework of the legal subject, i.e. individuals seen as equal legal subjects
throughout legal history.>

Concerning the equality/diversity pair, legal feminists provided nuanced analyses
distinguishing between formal and substantive equality, but also further developed
the concept of substantive equality in terms of equality of opportunity, results or
outcomes, conditions, power, and social equivalence, arguing for an intersectional
approach to better articulate the connection between universal equality and the
struggle for recognition of differences (applied on women of different classes, races,
and color), or more specifically, between universal equality and the recognition of
gender-based intersectional discrimination and oppression.>*

According to Sandra Fredman, four steps are needed for achieving substantive
equality in legal theory and legal practice: |. redressing inequality and disadvantage;
2. addressing stigma, prejudices, stereotyping, humiliation, and violence, 3. initiating
institutional transformation; and 4. accommodating difference (stimulating inclusion,
empowerment of women).®

In legal analyses, the discussion on equality extends beyond the dichotomy of
what is the “same” and what is “different” it requires that male domination be
uncovered and balanced, by constructing a legal standard that takes into account
the perspective of women and their possibilities to act in society. Equality here
becomes almost a function of empowerment.*

Another fundamental goal of feminist jurisprudence is related to the
oppression/discrimination pair. MacKinnon's analyses on male domination urged
feminist legal scholars to address the legal structures of oppression rather than
specific rights-related discrimination. Unlike discrimination, oppression is produced
in a systemic way, operating through social, political, and economic systems that

53 Ibidem.
54 Ibidem.
55 FReDMAN, S.: Discrimination Law, 2nd Ed. Oxford University Press, 2011.

56 ALvarez DEL CuviLLo, A. et.al. “Feminist,” cit., p. 80.
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simultaneously limit women's opportunities and penalize them in different but
inevitable ways. Additionally, oppression targets groups rather than individuals.
Unlike discrimination — which can affect individuals, as well as groups — oppression
primarily involves groups and individuals who are affected by oppression because
they belong to a group.®’

A prominent focus of feminist legal critique has also been the distinction
between the public and private spheres. In this regard, an overlapping of political
and legal feminist considerations has been at the forefront of considerations.

This dichotomy is assumed by legal scholars as one of the sources of women's
oppression, of barriers to women’s participation in the public sphere, and of legal
structures that put a disproportionate burden on women. Feminist legal thought
insists that legal regulation of rape and violence in family and marriage, as well as
divorce and child custody, represent crucial public issues. They also accentuate
that the right to privacy is the right to be alone, which should be reinforced by
complementary legal protection of reproductive rights for women of all classes
and races.*®

As previously stated, the central focus of feminist legal theories is the issue of
reproductive rights, including the right to abortion.

Legal feminists accentuate that the debate on abortion does not exhaust the
issues raised in the field of reproductive rights, because: a) all women must have
access to welfare support for reproductive rights, otherwise many poor women
cannot afford to exercise the right to abortion; and also because b) advancements
in medical technologies have been accompanied by an increased medicalization
of reproductive issues, as well as an increased regulation of this field, in which
women's rights to exercise control over their bodies are pitted against the claims
of the state, the husband, and the unborn.*

IV. FEMINIST PERSPECTIVE IN LEGAL KNOWLEDGE AND PRACTICE.

Concerning legal knowledge production, a gender-sensitive and gender-
competent approach is necessary in all fields of legal education, particularly positive
law. The elaborated general theoretical-methodological premises, as well as those
explored in regard to political and legal theories, should serve as the basis for
reconsidering knowledge production in all relevant fields of higher legal education
from a gender equality perspective.

57 lbidem.
58 Ibidem, p. 8I.
59 Ibidem, p. 86.
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Reconsidering legal knowledge and multidisciplinary knowledge connected to
law from a gender perspective has become an axiomatic task. If contemporary
law is defined primarily from a human rights point of view, gender equality is
unavoidable, because any human rights basis of law cannot be developed and
established as the civilizational standard without also introducing women'’s rights
and eliminating gender-based intersectional discrimination of binary and non-
binary persons within the dominant legal systems and their articulation in the
mainstream legal and political thought.*

Mainstream legal knowledge has to be “deconstructed” and “reconstructed”
from a gender equality point of view in all fields of positive civil, public, international,
criminal law, European Union law, as well as the economic, historical, and theoretical
fields of legal education. Without gender-competent legal knowledge, there will be
no gender equality — neither in law nor in real life.*' Gender mainstreaming of law
is of utmost importance for overcoming its own gendered character as well as for
overcoming the deeply rooted power relations and gender-based heteronomous
social relations in the family and all spheres of public life.®?

When constitutional law is concerned, as Susanne Baer states, “modern
constitutional law is not innocent when it comes to gendered inequalities.” From
the point of sex, sexualities, and intersectional inequalities, “'constitutionalism is, or
has been, a contract in front of a sexual contract that privileged public — male —
politics over private — female — matters.” Critical scholarship of constitutional law
reconsiders how gender affects constitutionalism, in an effort to achieve gender
justice in the constitution.®®

According to Baer, the consideration of gender perspective in constitutionalism
encompasses the nature of sex inequality in theories of the state and the design of
constitutions and discusses gender as an issue when drafting a constitution, as well
as when practicing constitutional law today.**

Baer elaborates how democratic constitutionalism has been developing after
1945, from "never again to the Holocaust” to “never again to colonialism,” and
then “a strong no to military regimes or other dictatorships.” Then, in 1989 and
the 1990s it served to facilitate transitions from communist to liberal democratic

60 See: VujapiNovic, D. and KrsTi¢, I.: “Introduction” in the book series Feministe Perespectives in Law (edited
by D. Vujadinovi¢ and I. Krsti¢), Springer 2023.

61 Vujapinovi¢ D., FRoeHLICH M., GIegERICH, Th.: “Introduction” in Gender Competent Legal Education (edited by
D. Vujadinovi¢, M. Froehlich and Th. Giegerich), Springer 2023. pp. 7-8.

62 Ibidem, p. 2.

63 BaER, S. “Constitutional Law and Gender” in Gender Competent Public Law and Policies (edited by M. Davini¢
and S. Kosti¢), Springer 2023, pp. 1-3.

64 Ibidem pp. 2-3.
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regimes, or from more religious to more or less secular regimes.® However,
nowadays liberal constitutionalism is threatened by extreme right-wing ideologies
and practices, with the gender equality issue being a crucial target in the current
attacks and struggle to preserve the “new constitutionalism™: “Gender inequality
— patriarchy, heteronormativity, homo— and transphobia — is a prominent item on
the agenda of those who abuse or destroy constitutionalism, couched in diffused
rhetoric of ‘decadence’ and ‘national identity, ‘history’ or ‘tradition’. In the twenty-
first century, it seems that gendered inequalities are in fact a marker of such

developments.”¢

Concerning criminal law teaching and learning, and consequently its articulation
in legal practice, feminist legal theory critically considers criminal law understanding
of offenses or issues of particular relevance for women. However, a number of
problems have been raised in the feminist critique or reconstruction also of so-
called general principles, such as whether they obscure gender differentiation,
as well as issues of sexual domination and sexual justice within criminal law
arrangements.

Hence, the “general principles” in criminal law — which evoke standards such
as the presumption in favor of a mens rea requirement; the presumption of
innocence and the standard of proof beyond a reasonable doubt; the presumption
against liability for omissions; the principle of legality; and normative propositions
about excusing conditions and justifying circumstances — are to be contested from
“gender lenses."” All of these presumptions should be critically reconsidered
against their patriarchal and power relations background. Namely, the feminist
criminal law scholarship’s attempt to reveal “general principles’” as an ideology that
legitimates criminal law's power, i.e. toward revealing the obfuscator aspects of
“general principles” and weakening their ideological effects.®®

As Nicola Lacey critically states: “Probably the most distinctively feminist
objection to the idea of criminal law as based on general principles lies, however,
in the claim that generalizations—appeals to universally valid categories or
concepts—tend to obscure important differences between persons, actions or
situations. From a liberal point of view, for example, the move from the standard
of a ‘reasonable man' to that of a ‘reasonable person’ is an advance. But feminists
may question whether the abstract person is implicitly understood in terms of
characteristics, contexts and capacities more typical of men’s than of women'’s

65 Ibidem p. 8.
66 Ibidem.

67 Lacey, N.: “General Principles of Criminal Law. A Feminist View” in Feminist Perspectives of Criminal Law
(edited by D. Nicholson & L. Bibblings), Cavendish Publishing 2000, p. 90.

68 Ibidem pp. 86-87.
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lives and, moreover; is so understood in generalised terms which render exposure
of sex/gender issues yet more difficult than in the days of sex specific language.”®

As for labor law in legal curriculum, the gender-competent approach to
labor law first recapitulates the history of labor law and recognizes the positive
changes in labor legislation related to overcoming gender-based discrimination of
female workers, but also critically designates the unresolved issues of occupational
segregation, career advancement, precarious work conditions, gender pay gap,
unpaid domestic work, and work-life imbalances. It also critically reconsiders law
impacts of technological changes, especially the digitalization of work, from the
point of improving or diminishing gender equality within labor; then impacts of
climate changes, demographic changes, international migrations, as well as impacts
of the neoliberal developmental strategy and the crisis of neoliberal capitalism.”

When it comes to family law as a subject within higher legal education, key
points include the critical examination of the family as an institution where unequal
gender roles are established through marriage law, a critical analysis of marriage
and laws and marriage-related issues such as property, maintenance, divorce,
parenthood, child support, and then considering the best interest of the child
in the family, as well as domestic violence as a gendered matter in family law.
Feminist scholarship considers family law and family policies as major sites for
the promotion of gender equality, while unequal power relations and gendered
practices are codified through family law reinforcing patriarchal structure and
male domination throughout pre-modern societies but also in many modern and
contemporary societies.”

I. Legal Practice.

Feminist critical legal analyses require reconsidering laws from the point of
how much and whether at all they open the space for addressing gender-based
inequalities and their overcoming. These analyses also require reconsidering
interpretations of laws and the implementation of laws from a gender-sensitive
and gender-competent perspective. Adopting a gender-sensitive approach to law
creation, interpretation, and implementation by all legal professionals in all fields
of their expertise is required. In other words, the gender-sensitive legal analysis is
concerned with overcoming gender-based and intersectionally-defined inequalities

69 Ibidem p. 92. See also: SANCHEZ, M.A., Markovic, ., STRAND, S.: “Gender Competent Criminal Law” in
Gender Competent Legal Education (edited by D. Vujadinovi¢, M. Froehlich, Th. Giegerich), Springer 2023. pp.
505-541.

70 See: GUERRERO PADRON Th., Kovacevi¢ Lj. and Riges I. “Labor Law and Gender,” in: Gender Competent Legal
Education (edited by D. Vujadinovié, M. Froehlich and Th. Giegerich), Springer 2023, pp. 583-631. See also:
Kovacevic Lj. “Gender Perspective,” cit., pp. 105-129.

71 Ibidem p. 577.
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and oppression stemming from existent laws, specifically their interpretation and
implementation.

Concerning legal practice, an example of the parliament’s duties and activities
can be briefly taken into consideration. The parliament, as a central democratic
institution, has a transformational impact on citizens' lives in terms of gender
equality provided it exercises its constitutional functions of representation, law-
making, oversight, and budgetary prerogatives in a gender-sensitive manner.’?

When parliamentarian activities are concerned, such as creating laws, policies,
and different programs, and deciding on budgets, every parliamentarian and
official should take responsibility for carrying out gender-sensitive scrutiny,”
which combines law-making and oversight activities with the goal of advancing
gender equality in society. As Jutta Urpilainen explains, “(p)arliamentarians are in
a unique position to explore whether laws, policies, programmes and funding are
discriminatory or exclusionary, either intentionally or unintentionally.””*

The gender-sensitive approach can be used when examining draft laws,
reviewing existing laws, as well as overseeing governmental actions and approving
budgets in all policy areas. If gender-sensitive scrutiny reveals unfairness in draft
laws or budgets, discrimination in draft laws or existing laws, or ineffectiveness
in actions and policies, parliamentarians can make recommendations for change,
propose amendments to legislation or budgets, or publicize their findings to apply
political pressure.”®

In the feminist perspective can be applied to making and overseeing laws,
the following questions arise as crucial: |. Is the law, policy, program, or budget
affecting or likely to affect women and men in different ways?; 2. Was gender a
consideration in the decision-making process?; 3. Is the law, policy, program, or
budget likely to enhance or reduce equality between men and women, or keep it
the same, and are there opportunities to increase equality?”

Concerning legal practice, the gender equality approach should be embedded
in the actions of all legal professionals — lawmakers, judges, prosecutors, lawyers,
public administrators, and policymakers.

72 URPILAINEN, ). Gender-Sensitive Scrutiny, Parliaments in Partnership, IDEA 2022.

73 “Gender sensitive scrutiny is the deliberate exploration of how laws, policies, programmes and budgets will
affect, or are affecting, women and men based on their experiences, needs and contributions to society.”
Ibidem p. 15.

74 lbidem, p. 14.
75 lbidem, p. 10.
76 Ibidem, p. 22.
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Furthermore, feminist critical legal thought has been developing the so-called
feminist judgment stream, contesting specific case law and judicial decision-making
from the perspective of gender equality.

2. Feminist Judgements.

Feminist judgments could be considered from the point of gender-competent
legal knowledge but primarily with regard to legal practice in the context of the
judiciary.

Feminist judgment projects promote gender-competent judging and
demonstrate how the reasoning or outcome of case law can differ if a feminist
approach is used in judicial procedures and judges are not biased by patriarchal
stereotypes in their decision-making.””

Feminist judgments are based on the idea that law provisions can be applied
taking into consideration the special condition of the woman involved in a concrete
dispute while having critically in mind that law represents the outcome of social and
economic processes subjecting women to male domination. "“Feminist judgements
can either give rise to the review of the gender approach in the enactment of law
and the concepts which are entrenched in the male-dominated assessment of
rules, or mold legal concepts.””®

Rewriting judgments starts by questioning the rules’ impact on women's lives
and putting women at the fore. “This approach is anchored in a shift from the
perspective of the subject of law as an atomized individual to human relationality
and interdependence.”” The second feature of rewriting judgments is related to
including women “both in terms of writing women'’s experience into legal discourse
(asindividual litigates and collectively, drawing on relevant research evidence) and in
the construction of legal rules.”®® The third feature of feminist rewriting judgments
is related to fighting gender bias which has been marking legal doctrine and judges’
reasoning® The fourth feature is contextualization and particularity, i.e. reasoning
from context and the reality of women’s life experiences, making decisions as
individual rather than categorical or abstract ones, paying careful attention to the
individual before the court, not judging women for making different choices from
those the judge herself would have made.®? Another feature of feminist judgments

77 See: EvoLAa M., KrsTiC |., RABADAN, F. “Feminist Judgements,” in Gender Competent Legal Education (edited by
D. Vujadinovi¢, M. Froehlich and Th. Giegerich), Springer 2023, pp. 143-18I.

78 Ibidem p. 165.
79 Ibidem, p. 168.

80 Ibidem p. 169. (quoted from R. Hunter et All. Feminist Judgements. From Theory to Practice. Hart Publishing,
2010, pp. 3-29.)

81 Ibidem, p. 171.
82 Ibidem, p. 172.
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“consists of seeking to remedy injustices and to improve the condition of women'’s
life. ... Rewriting judgements is intended to foster the development of gender
competent legal knowledge, in order to give new impetus to judicial experience in
the wider perspective of contributing to the improvement of women'’s social and
economic condition.®* The feature of feminist judgements “has been also identified
in drawing on feminist legal scholarship to inform decisions.”’8*

To sum up the meaning and content of gender lenses in shaping techniques
of judging: “The different Feminist Judgements projects scholars developed focus
on several concurring needs: (a) facing the challenges which are embedded in a
gendered law; (b) counteracting those stereotypes which affect the working of
courts; (c) spurring society to reconsider the relationship between law and gender
equality; (d) displaying that a gender competent legal knowledge can support the
achievement of substantial equality.’®®

V. CONCLUSION.

The feminist perspective or “gender lenses” means reconsidering all spheres
of social life, knowledge production, and legal and political theories and practices
from a gender-equality perspective in orderto overcome patriarchal subordination
and power relations in the private and public spheres of social life. The ultimate
goal of implementing the gender equality perspective is the full implementation
of universal human rights, social justice, and gender justice while diminishing
patriarchal tendencies and expanding emancipatory tendencies.

For that purpose, the contextualized dialectic of patriarchy and emancipation
must represent the theoretical-methodological axis of the gender-based
intersectional analysis of binary and non-binary social relations and the power
imbalances embedded in them.

The mentioned theoretical-methodological axis should serve for the practical
overcoming of patriarchy and power relations in the given contexts of private
and public life, in law and politics, in political and legal theories, and in knowledge
production in general.

The theoretical-methodological premises of the feminist perspective in legal
and political theory and practice, distinctive in comparison to traditional and
patriarchal mainstream methodologies, can be summarized as follows:

83 Ibidem p. 174.
84 Ibidem p. 175.
85 Ibidem, p. 165.
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— Deconstructing universal categories and “meta-narratives’ as ‘“male-
dominated” (and also as belonging to the West-centric legacy) and constructing
gender-sensitive and gender-competent insights, which open up new visions and
opportunities for implementing gender equality and social justice;

— Pointing to concrete-historical, comparative, and genealogical manifestations
of the dialectic of patriarchy and emancipation in political and legal theories, as well
as in all spheres of social practice;

— Critical deconstructing of mainstream political and legal concepts as male-
streamed legal knowledge, deconstructing power relations based on the patriarchal
aspect of the dialectic of patriarchy and advocating its overcoming, i.e. advocating
the emancipatory aspects of the dialectic;

— Highlighting the importance of the intersectional approach to gender-based
discrimination, i.e. to multiple discrimination/oppression and mutual crossing of
different power relations within the concrete-historically situated theories and/
or practices;

— Calling for the gender-sensitive political and legal domain to take much more
into account the position of the “victim,” i.e. subordinated invisible and devaluated
subjects, to introduce the perspective of women and all other disadvantaged
groups into knowledge production, the perspective of the empowerment of the
powerless.

— Considering the position of the subordinated through attempts to listen to
and comprehend their experience, i.e. to achieve a situated knowledge about the
concrete reality of a personally experienced intersectional binary or non-binary
gender-based discrimination, which must be founded on gender-sensitive statistics
and legitimized by a gender-sensitive scientific approach.

— Connecting power relations between men and women not only to the public
realms of law, state, and economics but also to the private sphere of family and
everyday life;

— Overcoming artificial dichotomies — embedded in the mainstream political
and legal thought and practice — between private and public, freedom and
obligation, authority and equality, rights and duties, justice and power;

— Promoting openness toward acknowledging the issue of multiple genders
and transgender identities, as well as readiness to abandon or enrich the binary
conception of gender;
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— Opening Western feminist political and legal knowledge and practice for
other cultures and experiences;

The feminist perspective has found a common axis in the intersectional and
concrete-historical application of the dialectic of patriarchy and emancipation.
However, because the feminist approach is by definition complex and plural,
differences and disagreements in understanding and interpretations are
unavoidable; confrontations among different proponents of gender-based equality
may emerge.

However, synergy, openness to deliberation, and attempts at converging ideas
and practices are always preferable to sharpening conflicts. The common interest
would be achieving as much as possible gender equality for binary, heteronormative,
non-binary, and transgender persons, because gender-based and intersectional
inclusiveness as striving principles, as well as gender mainstreaming through
law and policy-making (supported by political tools of deliberation, persuasion,
empathy, and a sense of belonging boosted by peaceful conflict resolution and
equal respect rather than conflict and domination) correspond to the highest
civilizational values of universal equality and social justice, to the rule of law and
constitutional democracy.

Neither the economic system, nor family, nor politics, nor language, nor
education, nor the law and judiciary play a critical and/or unique role in gender
mainstreaming, but various factors and their interconnectivity are important
because the forces that maintain present inequalities are numerous and
intertwined. This leads to the conclusion that multiple and complementary actions
are necessary for all mentioned fields.

Law and legal education are of special importance in this regard, because legal
ordering can serve either to reproduce power relations within the patriarchal
matrix, preventing and obstructing improvements of democratic order and the
rule of law, or can serve to emancipate from social relations based on hierarchy,
subordination, and power imbalances. Gender-sensitive and competent education
is thus critical for creating, interpreting, and implementing laws that fully affirm
the centrality of human rights and anti-discrimination in social relations. Especially
important is the continual education of judges to overcome gender-based biases
and prejudices and incorporate gender justice in their judicial decision-making.

Educating students of law (future lawyers, judges, prosecutors, public servants,
members of parliament, and government bodies) in a gender-sensitive manner
means a direct investment in better legislation and a more just interpretation
and implementation of the law. It also means an investment in a better future
by sensitizing judges in particular; but also legal professionals in all fields of legal
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practice. This serves the fulfillment of the essence of contemporary law — equal
respect and protection for all individuals.

Feminist perspectives or “gender lenses” must reconsider each sphere of
legal and political knowledge and practice from the standpoint of how particular
solutions and decisions affect gender equality, whether they promote the
elimination of intersectionally understood gender-based discrimination on the
path toward overcoming “old” and “new” patriarchy and simultaneous promoting
gender equality.

Introducing gender sensitive and competent approach to the most relevant
political and legal theories, political and legal education, and political and legal
practice, is a civilizational requirement. Ideal-typical ideas of the best civilizational
outcomes of the rule of law and constitutional democracy are not really doable
without incorporating a gender equality perspective, one that is enriched and
deepened by intersectionality and diversity.

Proponents of the gender equality approach in theoretical, policymaking, and
other practical matters must be well-informed and equipped with clear ideas about
the meaning and content of the feminist perspective. In this regard, elaborating
general theoretical-methodological premises of the feminist perspective is of
crucial importance.
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ABSTRACT: As recently evidenced by the European Court of Human Rights (ECHR, JL v. Italy, 2020), the “tolerated residuum”
of sexual abuse and violence by males is far from limited to Italian societal structures; it also has a significant impact on legal
institutions and particularly on criminal proceedings.

Within rape trials, the endorsement of negative attitudes towards women is frequently coupled with the acceptance of an array
of ‘monstrous’ rape myths (stereotyped and/or false beliefs about rape, rape victims, and rapists). These myths shift the blame
for sexual assault from the perpetrators to the victims, reaching a point where the victim’s claim becomes a test of her character
and credibility, particularly concerning her sexual behavior and moral integrity. Consequently, this phenomenon contributes to
allowing the Italian criminal justice system to become a system of secondary victimization rather than a source of support for
women who have been raped.

A critical analysis of the JL v. Italy decision allows us to expose the underlying internalization of gender-based stereotypes and the
epistemic injustice that continues to influence Italian judges and society, which, in turn, increases the divide between the law in
the books — the formal protections enshrined in rape shield laws —and the law in action.

KEY WORDS: Gender stereotyping; rape myths; victim blaming; secondary victimization; epistemic injustice.

RESUMEN: Como ha puesto de manifiesto recientemente el Tribunal Europeo de Derechos Humanos (TEDH, JL contra Italia, 2020), el
“residuo tolerado” de abusos y violencia sexuales por parte de varones dista mucho de limitarse a las estructuras sociales italianas; también
tiene un impacto significativo en las instituciones juridicas y, en particular, en los procesos penales.

En los juicios por violacién, la aprobacion de actitudes negativas hacia las mujeres suele ir acompafada de la aceptacion de una serie de
“monstruosos” mitos sobre la violacion (creencias estereotipadas ylo falsas sobre la violacién, las victimas de violacién y los violadores). Estos
mitos desplazan la culpa de las agresiones sexuales de los agresores a las victimas, llegando a un punto en el que la denuncia de la victima se
convierte en una prueba de su cardcter y credibilidad, especialmente en lo que se refiere a su comportamiento sexual y su integridad moral.
En consecuencia, este fendmeno contribuye a permitir que el sistema de justicia penal italiano se convierta en un sistema de victimizacion
secundaria en lugar de una fuente de apoyo para las mujeres que han sido violadas.

Un andlisis critico de la sentencia del caso JL contra Italia nos permite sacar a la luz la interiorizacién subyacente de estereotipos basados
en el género y la injusticia epistémica que sigue influyendo en los jueces y la sociedad italianos, lo que, a su vez, aumenta la brecha entre la
ley en los libros -las protecciones formales consagradas en las leyes de proteccién contra la violacion- y la ley en accion.

PALABRAS CLAVE: Estereotipos de género; mitos sobre la violacion; culpabilizacion de la victima; victimizacién secundaria; injusticia
epistémica.
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SUMMARY.- |. STEREOTYPES: WHAT ARE WE TALKING ABOUT?- II. JUDICIAL GENDER
STEREOTYPING AND RAPE MYTHS.- lll. THE «ITALIAN STYLE» BEFORE THE ECHR.-
IV. LESSONS FROM STRASBOURG. THE SOCIETAL PARADOX.- V. FACTS VS. GENDER
STEREOTYPES.- VI. FROM IDENTITY TO SOCIETAL DISCRIMINATION.

I. STEREOTYPES: WHAT ARE WE TALKING ABOUT?

Talking about stereotypes is something quite new in legal discourses, which
need to intersect with other social sciences to fully understand the phenomenon.

The social psychology literature presents an array of varying conceptions. One
might propose a broad and neutral conception which assumes that «stereotypes
are widely held associations between a given social group and one or more
attributes»'. This assumption allows us to shed light on some significant facets
of stereotypes: they are social and cultural constructions shared within a society,
i.e. social norms that create expectations about how each person should behave
(preconceptions); they entail different levels of generalization; and they are quite
rigid and stratified in the social collective imaginary.

These aspects express what stereotypes can do, as tools to simplify both reality
and the way one thinks about reality. However; such a process of simplification
brings two important consequences: on the one hand, it implies a form of «over-
categorization» by inference, since there is a surreptitious overlapping between
the personal characteristics of an individual and his or her belonging to a certain
social group, thus producing oversimplified images or ideas of a particular type
of person or thing; on the other hand, it generates a perception of homogeneity
among social categories, based on which certain characteristics of social groups
are arbitrarily associated with all its members, and vice versa.

[tis quite clearthat stereotypes are ubiquitous. The positive function arises from
their cognitive role, for stereotypes, as mental representations of real differences
among groups, allow easier and more efficient processing of information and, in so
doing, they become tools for understanding individuals and groups of individuals
as an aid to rationalizing the world we live in.

I FRrIckeRr, M.: Epistemic Injustice: Power and the Ethics of Knowing, Oxford, Oxford University Press, 2007, p. 30
f. For further conceptions, see STANGOR, C. (ed.): Stereotypes and Prejudice: Essential Readings, Philadelphia,
Psychology Press, 2000; McGARTY, C.-YzerBYT, V.Y. and SpeaRrs, R. (eds.): Stereotypes as Explanations: The
Formation of Meaningful Beliefs about Social Groups, Cambridge, Cambridge University Press, 2002; LEYENs,
J.P.-YzereYT, V.Y. and ScHADRON, G.: Stereotypes and Social Cognition, London, Sage Publications, 1994, p. 11.
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Regrettably, virtues rarely exist in isolation. There is always a dark side that we
have to acknowledge, understand, and address. Indeed, while stereotypes allow
for a quick and intuitive judgment of some groups, they may also cause, consciously
or unconsciously, distorted judgments and biased behavior, such as discrimination
and inter-group conflicts or the violation of individual and/or collective identities.
The triadic slippery-slope relationship between stereotypes, prejudices, and
discrimination opens the door to many dangerous effects on society and human
beings that the law is still far from grasping.

The nature of stereotypes is not completely understood. From the legal
perspective, the main challenge at stake is: How can legal rules and principles take
stereotypes seriously? From a more general and theoretical perspective, what is
the relationship between law and society? What society do we want to live in?
Finally, what kind of law do we want when it comes to social justice and equality?

If it is true that such questions are too vast for a complete analysis, it is no
less true that the inescapable task for all legal scholars who aspire to be socially
responsible is to heed the rumors and even the noises stemming from social
conflicts and explore feasible ways of responding to them.

Gender stereotypes are powerful and paradigmatic examples for understanding
what stereotypes are and what they do in our society. They belong to the so-
called ‘big three' in the field of inequality and discrimination, which include class,
race, and gender as the main traditional markers of human identity?.

A gender stereotype is a generalized view or preconception about attributes or
characteristics, or the roles that are — or ought to be — possessed by, or performed
by, women and men (sex, gender role, sexual, intersexual stereotypes).

Beyond the socio-legal, post-structuralist, post-modernist, and queer theories
that help demystify such topics, it seems useful to differentiate between some
features that typify these social constructions.

Gender stereotypes, like any others, have descriptive components, or beliefs
about how males and females typically are or act (e.g. descriptive statements
such as ‘most part-time workers are women’), as well as prescriptive (normative)?
components, or beliefs about how males and females should act or be (e.g. women

2 This conventional classification is not complete as it appears under-inclusive of the new and fluid identities
in postmodern society: DATOR, J.: Beyond Identities: Human Becomings in Weirding Worlds, Springer, Cham,
2022, p. 21 ff.

3 It seems worth noting that this legal taxonomy originated in the US after the milestone decision in Price
Waterhouse v. Hopkins, 490 U.S. 228 (1989) stating that discrimination against an employee based on sex
stereotyping — that is, a person’s nonconformity to social or other expectations of that person’s gender
— constitutes impermissible sex discrimination in violation of Title VII of the Civil Rights Act of 1964. A
cisgender nonconforming woman did not receive a promotion at the accounting firm where she worked
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are supposed to be nurturing and avoid dominance, and men are supposed to be
agentic and avoid weakness).

Furthermore, they can be «role typing» since they collect sets of behavior and
typify roles (e.g. women should be mothers). This means that they are discursive
practices that subjectify individuals, as Foucault would have said.

Ultimately, everyone knows that each individual has multiple, multifaceted
features making him or her unique to a certain extent. Lesbian, black, and
Muslim women encompass three distinct indexes of discrimination. The key
insight of intersectionality theory, coined in 1989 by Kimberlé Crenshaw?, is that
discrimination is not just additive; categories may intersect to produce unique
forms of disadvantage. This assumption is paramount to prevent legal and/
or interpretative lacunae. Following this premise, a new taxonomy emerges:
stereotypes can be «intersectional» or «compounded»® and cause multiple or
«intersecting» axes of discrimination® for legal discourses to address.

II. JUDICIAL GENDER STEREOTYPING AND RAPE MYTHS.

The crucial point is that stereotypes are sometimes unconscious and
internalized individual beliefs of societal shared expectations, so neuroscientists
talk about implicit bias. As social norms, they produce social sanctions when one
does not act in conformity with the «conventional view» and does not perfectly
fit into what the mainstream culture expects.’

These social norms, in turn, affect judges and the decision-making process
too, including the legal reasoning and outcomes of judgments. Once this
happens, one moves from potentially wrongful gender stereotypes and judicial
stereotyping® that may breach human rights and fundamental freedoms. Wrongful

because her gender expression was not sufficiently feminine (Ann Hopkins was repeatedly told by her
employers to dress, speak, and act in a manner more appropriate to her gender).

4 CrensHaw, K.: “Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of
Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics”, University of Chicago Legal Forum,
1989, p. 139 ff.; EAD.: “Mapping the Margins: Intersectionality, Identity Politics, and Violence against Women
of Color”, Stanford L. Rev., 43, 1991, p. 1241 ff.

5 Cook, R. and Cusack, S.: Gender Stereotyping: Transnational Legal Perspectives, University of Pennsylvania
Press, 2010; CasaDel, T.: “Giusfemminismo: profili teorici e provvedimenti legislativi”, Politeia, XXXII, 124,
2016, p. 33 f. (analyzing, from gender legal studies and feminist approaches, further classification such as
ideological and epistemological stereotypes).

6  MacDoweLL, E.L.: “Theorizing from Particularity: Perpetrators and Intersectional Theory on Domestic
Violence”, J. Gender Race & Just., 2013, p. 531 ff. (applying intersectionality doctrine to domestic violence).

7  KeNNEeDY, D.: “Sexual Abuse, Sexy Dressing and the Eroticization of Domination”, 26 New Eng. L. Rev., 1991-
1992, pp. 1309-1310.

8  Cusack, S.: “Eliminating judicial stereotyping”. Equal access to justice for women in gender-based violence cases.
Office of the High Commissioner for Human Rights, 2014, p. 16; S. Cusack and A. TiMMER, Gender Stereotyping in
Rape Cases: The CEDAW Committee’s Decision in Vertido v The Philippines, in Human Rights Law Review, 2011,
11(2), pp. 329-342.
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gender stereotyping is a frequent cause of discrimination against women. It is a
contributing factor in violations of a vast array of rights such as the right to health,
an adequate standard of living, education, marriage and family relations, in addition
to those concerning work, freedom of expression, freedom of movement, political
participation and representation, effective remedy, and freedom from gender-
based violence.

The latter is one of the more sensitive issues arising from the non-criminalization
of marital rape, perceiving women as the sexual property of men, failing to
investigate, prosecute and sentence sexual violence against women, believing that
victims of sexual violence agreed to sexual acts, as they were not dressed and
behaving modestly.

In the context of rape trials, gender stereotypes can also be described as rape
myths. Just to mention some symbolic examples of rape myths that act against
women, one can think of some very common assertions: a) if a woman gets drunk,
it is her own fault if she is raped’; b) if one is in a relationship with someone, there
is no sexual violence; c) rape is usually violent and involves a stranger; e) rape
happens only to “certain” types of women who behave provocatively.

Rape myths are prejudiced, stereotyped, or false beliefs about rape, rape
victims, and rapists themselves that shift the blame from the perpetrators to the
victims'.

[t is quite clear that all these social constructions are derived from the so-called
‘rape culture’. Thus, for a rape to be ‘real’ — to quote Susan Estrich’s milestone
book!" — it is supposed to happen with a stranger, without consent, to very
sensitive, pretty but not provocative women who don't take drugs, and so on. In
the absence of these mainstream rape features, society tolerates rape. Indeed, this
«'tolerated residuum’ [...] is plausibly attributed to contestable social decisions
about what abuse is and how it is important to prevent it»'2,

Rape myths influence justice and the criminal justice system, since they
undermine the claims or expectations of victims, in addition to reinforcing the

9  This assumption seems to remind us of the so-called «ius osculi», a cultural model and a social practice
established in ancient Rome which allowed the male relatives of a woman to kiss her to test if she were
drunk (BetTini, M.: “Il divieto fino al «sesto gradoy incluso nel matrimonio romano”, Parenté et stratégies
familiales dans I’Antiquité romaine. Actes de la table ronde des 2-4 octobre 1986 (Paris, Maison des sciences de
’homme), Rome, Ecole Francaise de Rome, 1990, p. 38 ff.).

10 See Burt, M.R.: Cultural Myths and Supports of Rape, in Journal of Personality and Social Psychology, 38, 1980,
pp- 217-230; Grues, A. and HARROWER, |.: “Attribution of Blame in Cases of Rape: An Analysis of Participant
Gender, Type of Rape and Perceived Similarity to the Victim”, Aggression and Violent Behavior, 13, 2008, pp.
396-405.

Il EsTricH, S.: Rape: How the Legal System Victimizes Women Who Say No, Cambridge, Harvard University Press,
1987.

12 KenNepy, D.: Sexual Abuse, Sexy Dressing, n 7 above, at p. 1320.
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perpetrators, and reproducing social norms. The impact on judicial reasoning is
both huge and concealed: the assessment of a victim's credibility is not free, for it
depends on how consistent the victim and her behavior are with dominant values
and narratives.

It is not surprising, therefore, that feminist legal theories have long emphasized
the close link between patriarchal’® and sexist social structures on the one hand
and a high level of ‘acceptance’ of rape myths, on the other.

The tendency to deny, minimize, or normalize male sexual aggression against
women based on false myths and stereotypes, stems from a clear ideology
that tries to preserve or impose a hierarchical relationship between men and
women'*. This trend is also produced and reproduced in the media and judicial
representation of victims of gender-based violence, since these representations
revictimize the condition of women, who are already victims or potential victims
of violence. Thus, it is quite clear that rape myths, such as gender stereotypes in
rape cases, deprive women of ‘rape victim’ status.

Bearing on women rather than men (i.e. on the alleged victims rather than the
alleged aggressors), the dual burden of avoiding the perpetration of violence and
abuse, on the one hand, and adjusting their behavior accordingly on the other, is
the most significant and typical disciplinary effect of this state of things'.

[ll. THE «ITALIAN STYLE» BEFORE THE ECHR.

ltaly is not immune from such phenomena. There is an «ltalian style»'® that
shows how national courts use judicial gender stereotyping in rape trials and, more
generally, in gender violence criminal proceedings.

To expose the genealogies of power and disciplinary discursive practices
produced by the judiciary, it therefore seems useful to draw upon some symbolic
cases: a domestic decision, whose legal reasoning reveals a long-standing and
archaic connection between sexist stereotypes and rape myths; the subsequent

13 From alegal anthropology viewpoint coupled with feminist approaches to domestic violence, see GRrIBALDO,
A.: Unexpected Subjects Intimate Partner Violence, Testimony, and the Law, University of Chicago Press, 2020;
EAD., “The paradoxical victim: Intimate violence narratives on trial in Italy”, American Ethnologist, 41(4),
2014, pp. 743-756, 744. For helpful sociological insights, see SAccA, F. (ed.): Stereotipo e pregiudizio. La
rappresentazione giuridica e mediatica della violenza di genere, Franco Angeli, Milano, 2021.

14 BROWNMILLER, S.: Against our will: Men, Women and Rape, New York, 1975; Burt, M.R.: “Cultural Myths and
Supports of Rape”, J. Person. and Soc. Psych., 38, 1980, p. 217.

15 Franks, M.A.: “How to Feel Like a Woman, or Why Punishment Is a Drag”, 61 UCLA L. Rev., 2014, p. 566.

16 According to the traditional but never-ending view of John Henry Merryman (“The lItalian Style IlI:
Interpretation”, Stanford L. Rev., 18 (4), 1966, pp. 583-611; Ip..: “The Italian Style II: Law”, ivi, 18 (3), 1966, pp.
396-437; Ip.: “The ltalian Style I: Doctrine”, ivi, 18 (2), 1965, pp. 39-65). These articles eventually became
part, in modified form, of an ‘Introduction’ to ‘the Italian Legal System’: MerRYMAN, J.H.- CAPPELLETTI, M. and
PeriLLO, J.M.: The Italian Legal System: An Introduction, Stanford, Stanford University Press, 1967.
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judgment by the European Court of Human Rights'” which, upon an application
from the presumed victim of an Italian rape case, rule against Italy due to the
national court’'s monstrous legal reasoning, for it raised guilt-inducing, moralizing
and sexist arguments breaching the applicant’s private life.

Here, in summary, are the facts of the case. In 2008, J.L., a 22-year-old female
student claimed that after a party to which she had been invited by one of her
alleged assailants, she was forced to engage in sexual activity with seven men inside
a car while she was under the influence of alcohol.

In 2013, the court of first instance sentenced six of them for group sexual
assault aggravated ‘by the conditions of physical and mental inferiority’ of the
victim.

Two years later, however, the Court of Appeal of Florence'® overturned the
verdict, deconstructing the woman'’s credibility and assuming there was no evidence
that the defendants had committed the alleged attack without her consent.

This judgment referenced J.L's sexuality and family/personal life, stigmatizing
her as a «fragile», «vulgary», and even «lascivious» woman, labeling her behavior
as «uninhibited», «non-linear», «adept at navigating (bi)sexuality and of having
casual sex encounters of which she was not entirely convinced», criticizing her
«ambivalent attitude to sex.

Thus, the Court focused on her previous relations with two of the men, on
her provocative acts such as «'displaying’ red underwear, mounting a mechanical
bull, acting in a sexually violent documentary by an abuser, and participating in
sex-themed art practices shortly after the abuse» . All these arguments served
to condemn the victim and contributed to showing that J.L had not withdrawn her
consent to the sexual acts with the group of abusers. She was stigmatized as a
prostitute, effectively asking for what had happened.

Blaming victims is a way to exercise control over women'’s lives and bodies,
essentially trying to perpetuate the structure of the patriarchal society and the
normalizing model of heteronormativity.

This decision was to be regarded as the ‘final’ decision, as the Florence Public
Prosecutor’s Office took the view that the case should not proceed and decided

17 J.L. v. Italy, ECHR, Application No. 5671/16, judgment of 27 May 2021 (hudoc.echr.coe.int).
18 Corte d’Assise di Appello di Firenze, 3 June 2015, n. 858.

19 lueva, M.S.: J.L. v. ltaly: A Survivor of Trivictimization — Naming a Court’s Failure to Fully (Recognize and)
Acknowledge Judicial Gender-Based Revictimization, September 6, 2021 (strasbourgobservers.com).
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not to prosecute®. In the light of the applicable domestic law, the only thing the
woman could do was to submit the case to the ECHR and complain about the way
the criminal proceeding had been conducted and the arguments that had been
considered relevant to the assessment of her credibility.

The European Court of Human Rights could not challenge the verdict of the
court of appeal, but the applicant (a woman) successfully complained that, as a
result of the arguments on which the court had based its decisions, her right
to respect for private life and personal integrity had been violated, in breach of
Article 8 of the Convention.

In addition, the European Court of Human Rights stated that the wording of
the judgment had illegally and unnecessarily caused further harm to the alleged
victim, and it more generally questioned the surreptitious connection between
the judgmental and moralizing comments used by the national judges and the
persistence in Italian society of sexist stereotypes regarding the role of women.

The sexist lexicon and arguments — such as, among others, the reference to
the applicant’s family situation, her relationships, sexual orientation and clothing
choice — were irrelevant to assess both the facts and the applicant’s credibility.
Furthermore, they exposed the women to what the ECHR calls «secondary
victimization»?'. This judicial gender stereotyping goes beyond the violation of
fundamental rights: it is the mirror of a widespread sexist culture designed to affect
all women who suffer violence, and «discourage them from relying [..] on the
judicial system» because of the risk of «secondary victimization» they would run??.

The criticism from Strasbourg, and the positive obligation for States to protect
victims of gender-based violence from secondary victimization, therefore, expose
the ubiquitous, governmental effects?® of prejudices about women in Italian society,

20 For critical comments on the rule of exhaustion of domestic remedies in the J.L. case, see DI MaTTEO, F.:
“Diritto alla privacy, stereotipi sessisti nelle decisioni giudiziarie e Corte europea dei diritti umani: il caso
J.L.”, Diritti umani e diritto internazionale, 2022, pp. 185-197.

21 Secondary victimization can be defined as the negative effect occurring when the victim suffers further
harm not as a direct result of the criminal act but due to how institutions and other individuals treat
the victim. Indeed, secondary victimization may be caused, for instance, by repeated exposure of the
victim to the perpetrator, repeated interrogation regarding the same things, and the use of inappropriate
language or insensitive comments by all those who came in contact with victims (WiLLiams, J.E.: “Secondary
Victimization: Confronting Public Attitudes About Rape”, Victimology, 1984, 9, pp. 66-81). Beyond what
happens in rape trials and procedures, victimization comes from the negative reactions of the social
community (i.e., family, friends): AHrens, C.E.: “Being Silenced: The Impact of Negative Social Reactions on
the Disclosure of Rape”, Am | Community Psychol., 2006, 38(3-4), pp. 263-74.

22 |.L v. ltaly, ECHR, n 17 above, (§ 141).

23 Foucault, M.: Sicurezza, territorio, popolazione. Corso al Collége de France 1977-78, in ltalian translation,
Narotl, P., Milan, Feltrinelli, 2007.
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and the risk of discourses that both subjectify and immobilize women'’s identities,
controlling and stabilizing power relations based on male hegemony*.

IV. LESSONS FROM STRASBOURG. THE SOCIETAL PARADOX.

The ECHR revealed the huge societal paradox affecting the Italian system.
Indeed, the court admitted that many domestic (and international) legal rules
shield rape victims from being subjected to traditional notions of rape, and, at
the same time, forbid gender stereotypes as a typical basis for discrimination and
revictimization. Article 5 of CEDAW (Convention on the Elimination of All Forms
of Discrimination against Women) qualifies gender stereotypes as a real cause of
violation of women'’s rights in the public and private spheres since they influence
both ordinary people's and institutional actors’ conducts (such as legislators, public
authorities and courts)?.

Theoretically, this convention, which seems to be a sort of Bill of Rights for
women, seeks to produce a transformative equality?® modifying the educational
and social system as whole. It clearly recognizes the role of each country’s culture
and tradition in discriminatory practices. Accordingly, it calls on State parties to
«take all appropriate measures [...] to modify the social and cultural patterns of
conduct of men and women, with a view to achieving the elimination of prejudices
and customary and all other practices which are based on the idea of the inferiority
or the superiority of either of the sexes or on stereotyped roles for men and
womens.

Still, the Council of Europe's Convention on ‘Preventing and Combating
Violence against Women and Domestic Violence' (better known as the ‘Istanbul
Convention'?) indicates, among the general obligations of the State parties, the
adoption of specific measures to promote socio-cultural changes «with a view
to eradicating prejudices, customs, traditions and all other practices which are
based on the idea of the inferiority of women or on stereotyped roles for women
and men» (Art. 12). Moreover, both the latter convention (Arts 15 and 16) and
the European legislation (Art. 18, EU Directive 2012/29/EU establishing minimum

24 MariNg G.: “Lltalian style fra centro e periferia ovvero Gramsci, Gorla e la posta in gioco nel diritto
privato”, Riv. it. sc. giur., 2016 (7), p. 101.

25 HoutmaaT, R.: “The CEDAW: A Holistic Approach to Women’s Equality and Freedom”, in A. HeLLum and
H.S. AaseN (eds.), Women’s Human Rights: CEDAW in International, Regional and National Law, Cambridge,
Cambridge University Press, 2013, p. 105 f.

26 Transformative equality is coupled with the so-called anti-stereotyping doctrine in the US legal system:
FRANKLIN, C.: “The Anti-Stereotyping Principle in Constitutional Sex Discrimination Law”, 85 N.Y.U. L. Rev.,
2010, p. 83.

27 See BrascHi, S.: “Combating Domestic Violence Against Women: Does Italian Legislation Comply with the
Istanbul Convention?”, European Criminal L. Rev., 12(3), 2022, pp. 314-341. See also D’Amico, M.- Narboccl,
C. (eds): Gender-Based Violence between National & Supranational Responses, the Way Forward, Napoli,
Editoriale Scientifica, 2021.
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standards on the rights, supports and protection of victims of crime, which has
been in force in Italy since 2015) explicitly prohibit secondary victimization during
the various stages of criminal proceedings, in view of the primary need to protect
vulnerable subjects such as women.

At the national level, the Strasbourg judges also found that the [talian legal
framework was adequate. Indeed, there are many ‘shield laws’ in criminal legislation
that protect victims of gender-based violence?.

Here lies the crucial point: despite all these legal sources, there is still an
enormous difference between passing and enforcing laws. The grammar of human
rights and formal rules are not enough to curb the negative impact of stereotypes.
The gap between law in books and law in action ¥, between normative
propositions and operational rules persists because monstrous myths are deep-
rooted in social discursive practices. According to the Court, gender stereotypes
are cultural, societal and institutional issues that affect judicial perceptions and
impartiality, therefore the fairness and coherence of the whole decision-making
process. They arise from society as a whole; they convey cases of secondary
victimization and, over and above criminal penalties, may cause civil damage that
must be compensated.

Most importantly, the acceptance of rape myths in Italy involves both women
and men. Even female judges belong to this society and may have internalized
arcane and archaic prejudices. Critical studies have long attempted to promote
diversity in the judiciary®®. However, as the J.L. case has shown, the representation
of women in courts does not eradicate the issue of wrongful judicial stereotyping,
as women themselves accept the fairytale of the «eternal feminine» (Das Ewig-
Weibliche), which in turn supports the traditional binary gender code and the
ancestral model of hegemonic masculinity".

28 See, for instance, Law No. |18 (the so-called law on feminicide) of October 15, 2013; Law No. 69 of July 19,
2019, Amendments to the Penal Code, Code of Criminal Procedure and other Provisions on the Protection
of Victims of Domestic and Gender Violence (known as the ‘Red Code’). Furthermore, see J.L. v. ltaly,
ECHR, n 17 above, § 60-61.

29 Pounp, R.: “Law in Books and Law in Action”, 44 Am. L. Rev, 1910, p. 12.

30 EscoBaArR-LEMMON, M.C.-HoEeksTRA, V.J.-KANG, A.J. and CauL KiTTiLsoN, M. (eds): Reimagining the Judiciary:
Women’s Representation on High Courts Worldwide, Oxford, Oxford University Press, 2021.

31  ConnEeLL, RW. and MesserscHMIDT, J.W.: “Hegemonic Masculinity: Rethinking the Concept”, Gender &
Society, 19, 2005, p. 829. For a brilliant historical sketch of the Italian path, see Pozzo, B.: Masculinity Italian
Style, in Nevada Law Journal, Vol. 13, Iss. 2, 2013, p. 585 ff. See also, VAN CLEAVE, R.A.: “Sex, Lies, and Honor
in Italian Rape Law”, 38 Suffolk U. L. Rev., 2005, pp. 427 ff. (discussing the milestone case of ‘jeans’, that
is ‘Cass. Pen.,, sez. lll, 6 novembre 1998, Cristiano, Foro it., Il 1999, CXXII, 163’). Indeed, the Corte di
Cassazione subsequently made it clear that it is not a defense against the offense of sexual violence that the
victim was wearing jeans and therefore must have consented (Cass. Pen., sez. lll, 26 novembre 2001, altalex.
com). For an updated comparison between the Italian legal system and that of the U.S. after the #MeToo
social movement against sexual abuse, sexual harassment, and rape culture, see EAD.: “Sudden, Forced, and
Unwanted Kisses in the# MeToo Era: Why a Kiss Is Not Just a Kiss under Italian Sexual Violence Law”, U.
Det. Mercy L. Rev., 2018, p. 628 ff.
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In short, the Florentine case fits fully into what the New York Times called, a
few years ago, «a sexist storm over Italy's Courts with female judges in its center»®.
Indeed, it is worth noting that the majority of the members of the Italian Court
were women, and many other decisions poisoned by gender stereotyping, in cases
of domestic violence and femicide, were and still are ruled by female judges®.

Further evidence comes from statistics. Following the empirical approach of
the Strasbourg Court, it is possible to mention a series of data, i.e., indicators, for
measuring the level of ‘rape myths acceptance™ that still pervades the national
context: from the seventh report on Italy by the United Nations Committee on
the Elimination of Discrimination against Women, to the GREVIO® report (which
is an institution with the function of monitoring the implementation of CEDAW
in countries that have ratified the convention). Both reports prove the persistence
of gender stereotypes in Italian society and point out the low rate of prosecutions
and convictions for gender-based violence. All of this explains why victims do
not trust the criminal justice system and often do not even report gender-based
crimes.

National data similarly acknowledge this social and institutional vulnus. The
Report on ‘Stereotypes about gender roles and the social image of sexual violence',
published by the Italian National Institute of Statistics in 2020%¢, demonstrates the
acceptance of various monstrous myths among ltalians. 39.3% of the population
believe that a woman may well avoid sexual intercourse if she really does not wish
to engage in it: that is, without violence, there is no real rape, as Susan Estrich®
would say. The percentage of those who think that women can provoke sexual
violence by how dress or they behave is also high (23.9%)%. Thus, 15.1% hold
the opinion that a woman who undergoes sexual violence under the influence
of drugs or alcohol is partially responsible. Such an assumption seems to turn
the view upside down or, at least, make it incomplete: the victims ‘altered’ state,

32 PiaNIGIANI, G.: A Sexism Storm Over ltaly’s Courts, With Female Judges at Its Center, The New York Times (18
March 2019), (nytimes.com).

33 The storm is not over, as a recent Italian decision shows. The Public Prosecutor’s Office of a small city in
the South of Italy (Benevento) asked for the dismissal of a woman’s complaint of sexual violence against
her husband, arguing that a man must «overcome that little bit of resistance that every woman, in the
course of a stable and lasting relationship, in the tiredness of daily tasks tends to exercise when a husband
attempts a sexual approachy [SANNINO, C.: Il mio ex mi stuprava. Uno choc che a negarlo sia stata una pm donna,
December 21, 2021 (repubblica.it)].

34 BurT, M.R.: Cultural Myths and Supports for Rape, in Journal of Personality and Social Psychology, 38, 1980, p. 217.

35 GREVIO is the Council of Europe Expert Group on Action against Violence against Women and Domestic
Violence.

36 The document can be found at www.istat.it. The new agenda, following Law No. 53, ‘Disposizioni in
materia di statistiche in tema di violenza di genere’ (May 5, 2022), aims to ensure an adequate information
flow on gender-based violence against women in order to design effective policies to prevent and monitor
the phenomenon.

37 EsTrICH, S.: Rape: How the Legal System Victimizes Women, n 11 above.

38 KEeNNEDY, D.: Sexual Abuse, Sexy Dressing, n 7 above, p. 1309.
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in fact, instead of being evaluated as a risk factor of exploitation of the woman's
vulnerability, becomes a condition for discrediting her and her credibility and
leading her back to the dominant and often paradoxical logic of consent.

The data on the judicial system are even less encouraging, as revealed by the
Report of the 'Parliamentary Commission®” of Inquiry into Femicide, as well as all
forms of Gender-based Violence"® on gender and domestic violence in the judicial
realm. The document highlights the lack of regular and adequate judicial training
on human rights and gender equality especially in cases involving violence against
women. It demonstrates how judges have no specific expertise in this field and
how the majority of judicial offices suffer dimensional and/or organizational gaps,
except some good practices that are not widespread as they are not sufficiently
known. Moreover, such inadequacy concerns the entire apparatus of professionals
working on gender-based violence proceedings. Even lawyers and psychologists
(in the case of third-party interventions and expert opinions) often have no
suitable skills.

V. FACTS VS. GENDER STEREOTYPES.

There is something more we can learn from Strasbourg. The narrative of the
J.L. case shows how stereotypes in domestic legal reasoning and decision-making
process can be harmful and violate human rights.

Actually, the ECHR has already addressed this issue on several occasions.
The court rejected the gender stereotyping of women ‘as primary caregivers
to children’ in Konstantin Markin v. Russia® that leads to discrimination even for
men who need to obtain parental leave. The milestone case of Carvalho Pinto
de Sousa Morais v. Portugal® is another attempt to expose the dangers of gender
stereotyping since the Strasbourg court found that the compensation awarded to
a 50-year-old woman who could not have sexual relations after a failed operation
had been reduced by the national court partly because of the intersection of age
and gender stereotypes.

39 This institutional body has been established with the task of monitoring the implementation of the Istanbul
Convention in Italy.

40 Doc. XXIlI-bis n. 4, Report of June 17, 2021 (senato.it); and Doc. XXIlI-bis n. 15, Relazione finale sull’attivita
della Commissione Parlamentare di Inchiesta sul Femminicidio, nonché su ogni forma di violenza di genere,
September 6, 2022 (senato.it). See also N. Fiano, Le recenti novita in tema di protezione delle donne vittime di
violenza: un’analisi alla luce del diritto costituzionale (federalismi.it, January 25, 2023).

41 Konstantin Markin v. Russia, ECHR, judgment of 22 March 22, 2012, Application no. 30078/06 (hudoc.echr.
coe.int).

42 Carvalho Pinto de Sousa Morais v. Portugal, ECHR, judgment of 25 June 2017, Application no. 17484/15
(hudoc.echr.coe.int). This decision was a case of intersectionality, even though the Court did not pay
attention to the combination of sexism and ageism factors. For a detailed analysis of gender stereotypes
bias from the lens of feminist judgments, see EvoLa, M.- KrsTi, |. and RABADAN, F.: “Feminist Judgments”, in
Vujabinovi¢, D.- FROHLICH, M. and GieGericH, T. (eds): Gender-Competent Legal Education. Springer Textbooks
in Law, Springer, Cham, 2023, p. 143 ff,, p. 158.
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However, J.L. v. Italy goes further than those precedents for many reasons. It
refers explicitly to the power of ‘rape myths* in domestic legal reasoning, arguing
that these peculiar forms of gender stereotypes are not facts, i.e. legal arguments
able to justify the decision-making process, for they merely reproduce social
expectations.

Furthermore, according to the Strasbourg Court, rape myths can be harmful
and breach art. 8 (the right to a private life) simply because of the sexist language
used by national courts. Such wording has nothing to do with the assessment of
the facts, nor does it support the evaluation of the victim's credibility. They are not,
therefore, a suitable argument for judicial legal reasoning. They are not arguments
to be used by the judiciary to justify their decisions. Thus, from a private law
perspective*, besides the duty of the State to protect victims of gender-based
violence, there is a judicial duty to respect the image, dignity, and privacy of victims.

A second valuable lesson from Strasbourg is that even if criminal proceedings
and investigations are adequate (shield practices), and even if there are legal rules
to protect victims of rape (shield laws), we need to analyze how sexist arguments
and language affect domestic decision-making, to prevent harmful stereotyping
from giving rise to secondary victimization.

This assumption is quite intense. It admits that judicial wording does count in
assessing whether stereotypes could be wrongful. Indeed, judicial language is an
institutional language that means responsibility for judges. It is also a performative
language, as John Austin would say®, which does something in the world and in
society because it is a way of constructing and/or deconstructing identities and
subjectivities (including gender), be they individual or collective ones.

Hence, the judge is not only conveying their rights and liabilities to the parties
within the context of particular disputes; the judge is also addressing the broader
legal community — including other lawyers, judges, legal scholars, law students —
and indeed the general public.

43 Implicit references to rape myths can be found in some rare ECHR decisions such as, for instance: M.G.C.
v. Romania, ECHR judgment of |15 March 2016, Application no. 61495/11, where the domestic courts found
that the applicant — eleven years old at the time — had ‘provoked’ the alleged perpetrators to have sex
with her largely because she was «scantily dressed; I.P. v. the Republic of Moldova, ECHR, judgment of 28
April 2015, Application no. 33708/12, where the national judges alluded to women’s “immoral” behavior.
But it is important to point out that in all these cases the Strasbourg Court underlined that the domestic
legal system lacked adequate ‘shield laws’ and/or that the national authorities had failed to ensure that the
investigation and trial proceedings (cross-examination and investigation) were being conducted in a manner
compatible with the positive obligations under art. 8 of the Convention.

44 BLANDINO, A.-CARrRAPEZZA FiGLIA, G.- Corpo, L.- DaBi¢ Niki¢evi¢, S. and DoLovi¢ Boji¢, K., in VujabIiNoVIC,
D.- FROHLICH, M. and GieGEericH, T. (eds), n 41 above, pp. 505-540.

45 AusTiN, J.L.: How to Do Things with Words, Cambridge-MA, Harvard Univ. Press, 1962; and BUTLER, ).: Gender
Trouble: Feminism and the Subversion of Identity, New York, Routledge, 1990.
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VI. FROM IDENTITY TO SOCIETAL DISCRIMINATION.

The judgment of the Strasbourg Court is embedded in a European legal
discourse that is gradually moving toward taking stereotypes seriously, since
they can be a means of breaching human rights, particularly in rape trials where,
according to social psychology approaches, rape myths on the one hand and
gender stereotypes on the other are overlapping concepts.

However, European courts have little familiarity with the meaning and
effects of stereotypes. Looking at some overseas legal experiences where many
discrimination issues have emerged at the societal level, one may note that an anti-
stereotyping approach has been in use for some time now. Since the 1970s, the
American legal system has applied the anti-stereotyping principle and developed
criteria of definition and classification® (such as the distinction between descriptive
and prescriptive or normative stereotypes beyond the generic negative assessment
of false and/or prejudicial stereotypes) to name and identify the type of stereotype
and make its impact on the judiciary and the decision-making process explicit.
Furthermore, Canadian case law is also a good benchmark as it defines useful
assessment standards by emphasizing the key role of contextualization and the
real interests harmed in each case. All this background is still partially missing in
the European legal discourse and, in particular, in the case law of the ECHR. So, a
comparative approach can help build more correct and coherent legal reasoning
to be pursued not only by domestic courts but also by the ECHR itself to take
harmful stereotypes fully seriously.

The crucial point is that «the harm of stereotyping is that it justifies and
reinforces discrimination: stereotypes anchor structural inequality». It is only by
framing invidious stereotyping as a discrimination issue that courts «can transcend
the level of the individual claimant and address the wider harmful implications
of such stereotyping»”, i.e. the intangible societal harms arising from cultural
constructs deeply rooted in the social fabric. However, the J.L. v. ltaly judgment did
not address the discrimination issue, since it merely questioned the violation of the
right to respect for the applicant’s private and family life.

Actually, art. 8 indeed helps to capture the violation of individual identity and
moral integrity, but it does not reveal the Gordian knot of discrimination. Indeed,
to argue «that it was not necessary to examine whether there had been a violation
of Article 14 [prohibition of discrimination] of the Convention in this case» is highly

46 See TIMMER, A.: “Judging Stereotypes: What the European Court of Human Rights Can Borrow from
American and Canadian Equal Protection Law”, 63 Am. J. Comp. L., 2015, p. 239; Cook, R. and Cusack, S.:
Gender Stereotyping, n 5 above; NarDoccl, C.: “La generalizzazione irragionevolmente discriminatoria: lo
stereotipo di genere tra diritto e corti”, GenlUS, January 20, 2023, pp. 1-30.

47 TiMMER, A.: n 50 above, p. 251.



Crea, C. - Gender-based stereotypes and the judiciary. Italy before the ECHR

problematic because it stands as a legal and (bio)-political discursive practice that
denies the social and hegemonic effect of rape myths®.

The truth is that wrongful stereotypes are not an individual, but a social
experience. Enhancing the discriminatory effects can be a step toward recognizing
and promoting individual and collective narratives beyond the dominant ones that
discriminate/subjugate some individuals at the expense of others. This seems to be
a feasible way of consciously addressing the «epistemic injustice» that lies behind
practices that are still embedded in the collective imaginary®.

48 Coupling on one hand, the cultural hegemony of Antonio Gramsci, as a conceptual tool (GoTTrRIED, H.:
“Beyond Patriarchy? Theorising Gender and Class”, Sociology, 32(3), 1998, pp. 451-468) and, on the other
hand, the biopolitics of FoucauLt, M.: La volonta di sapere (La volonté de savoir, 1976), translated by P. Pasquino
and G. Procacci, Milan, Feltrinelli, 1978.

49  FRrICKER, M.: Epistemic Injustice, n | above.
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ABSTRACT: Being aware of the exponential growth of the phenomenon of domestic and gender-based violence,
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SUMMARY.- I. CIVIL PROSPECTIVE ORDER AGAINST FAMILY ABUSE. A FIRST
REFLECTION.- Il. GENDER VIOLENCE AND PROCESS IN THE LIGHT OF THE REFORM.-
Ill. THE OTHER PROVISIONS ON VIOLENCE CONTAINED THE REFORM. REFUSAL OF
THE CHILD TO MEET PARENTS AND DIRECT LISTENING TO THE CHILD.- I. FINDINGS
MADE BY SOCIAL SERVICES AND TECHNICAL EXPERTISE OF THE OFFICE.- IV. SHORT
CONCLUSIONS.

[. CIVIL PROSPECTIVE ORDER AGAINST FAMILY ABUSE. A FIRST
REFLECTION.

In this essay | will analyze civil remedies in favor of victims of domestic violence
and, in particular, about the innovations introduced by legislative decree n.
149/2022 implementing the Law n. 206/2021 of Reform of the civil process. This
subject is very sensitive and of stringent actuality. Moreover, during the pandemic
crisis, the domestic violence has increased sharply.

Over the years, as Coordinator of the Legal Clinic in “Protection of Weak
Individuals and Handling of Family Conflicts” | had the opportunity to verify - thanks
also to the collaborative relationship with anti-violence centers - the transversal
nature of the phenomenon: that does not belong only to degraded contexts, but
also to high social class family. Moreover, there are many cases of family abuse even
in contexts where there are no individuals with mental problems or alcoholism
or drug addiction. Therefore, it is necessary to take note of the social and cultural
“transversality’” of the phenomenon.

It should be mentioned that, back in 2001, the Italian legislator - amending the
Civil Code by inserting Articles 342 bis and 343 ter - introduced some protective
measures to suppress domestic violence'. These measures are now placed,
following the Reform, in the ritual code in a specific title dedicated to proceedings
concerning persons, minors and families?.

I It should be remembered that the Italian legislator, after the law n. 154/2001, has not tackled violence in
the process and in particular in family disputes.

2 As part of the new Title IV bis, in Chapter Ill (“Special Provisions”), a Section entitled “Of Domestic and
Gender Violence” has been inserted (Art. 473 bis.40 - 473 bis.46). In particular, it should be noted that
the legislature has provided for a very broad scope of the special provisions that apply «in proceedings in
which family abuse or conduct of domestic or gender-based violence perpetrated by one party against the
other or minors is attachedy (art. 473 bis.40). More specifically, the regulation “Protection orders against
family abuse”, originally contained in articles 342 bis and 342 ter of the Civil Code, was transfused into
articles 473 bis.69 — 473 bis.70 of the Code of Civil Procedure. Incomprehensibly, the legislative decree
No. 149/2022 has not expressly provided for the repeal of articles 342 bis and 342 ter of the Civil Code,
which must be considered tacitly repealed, having been “overcome” and “absorbed” by the new articles
473 bis.69 and 473 bis.70 of the Code of Civil Procedure. Compared to the previous discipline, the new
provisions contained in the c.p.c. present some marginal elements of novelty. For example, the art. 473
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These norms - given the exponential increase in cases of domestic and gender-
based violence recorded in our country over the last few years - are aimed at giving
the judge of family disputes broader and more effective powers of intervention to
protect victims, from secondary victimization caused by the process®.

What has been said, however, does not exempt us from recognizing that the
intervention of the 2001 legislature has, even today, appreciable aspects due to
the flexible and functional nature of protection orders, both from a personal
and patrimonial point of view. The discipline - in line with what happens in other
European legal systems - is characterized:

- by the separation between the civilistic measure of protection and the
criminal measure of repression.

- by flexible procedural forms aimed - while respecting the principles of due
process - at the celerity of the decision and the effectiveness of its implementation.

- for the shortness of protection measures (until 12 months, extendable for
serious reasons limited to the time strictly necessary).

- for the variety the protection measure: order to stop violent conduct;
removal order; prohibition of approach?; economic measures against the violent
person and in favor of the family unit that - as a result of the removal order -
remains without adequate means of support®.

Innovative aspect of the Reform is to have provided a “fast track” suitable for
the family dispute judge to give timely protection to victims of violence within the
family unit®. Moreover, the Reform provides expressly the coordination between
civil and criminal judges, imposing a formal circulation of act in order to make

bis.69, expands the scope of application of the institute, admitting that the adoption of measures containing
protection orders can be requested even after the end of cohabitation between spouses or cohabitants.

3 The need to prevent the process from turning into another form of violence for the victim appears to be a
priority. This situation, in fact, may lead women not to report the violence they have suffered. Moreover, it
cannot be overlooked that violence in the context of family units has serious repercussions on the victim’s
physical and mental health: in fact, women victims of violence often display inability to work, care for their
children or severe depressive phenomena. In this regard, WHO has stressed that violence against women
«a health problem of enormous global proportions» (https://www.salute.gov.it). Moreover, child victims of
witnessing violence often experience behavioral disorders and suffer from emotional disturbances.

4 The judge, in this regard, may order the spouse or cohabitant who has engaged in the prejudicial conduct
not to approach the places habitually frequented by the beneficiary of the protection order and in particular
the place of work, the home of the family of origin, or the home of other close relatives.

5  The judge, in particular, will determine the manner and terms of payment of the allowance, prescribing,
where appropriate, that the sum be paid directly to the beneficiary by the obligor’s employer, deducting it
from the remuneration to the same obligor.

6  According to the provisions of Article 473 bis.42, paragraph |, «The judge may shorten the terms by up to
half» and may carry out all the activities provided for in the new domestic violence regulations «even ex
officio and without delayy. In addition, in order to assess the attached conduct, «he may dispose of means
of evidence even outside the limits of admissibility provided by the Civil Code, while respecting the cross-
examination and the right to contrary evidence».
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effective the principle granted by the Istanbul Convention’. Another aspect of
importance involves the realization that the right to bigenitoriality may be restricted
whenever children who are victims of violence, including witnessing violence, may
be seriously harmed by association with the abusive or battering parent.

[I. GENDER VIOLENCE AND PROCESS IN THE LIGHT OF THE REFORM.

That said, in order to stem the phenomenon and protect vulnerable individuals
the Reform - seeking to provide adequate protection, in terms of speed and
effectiveness - has dedicated some specific provisions to cases of domestic violence
during family disputes. Several are the issues to be considered with reference to
the recalled normative datum (Law n. 206/2021 of Reform of the civil process and
by the implementing legislative decree n. 149/2022).

First of all, it should be noted that the Reform legislator - in line with the Article
48 of the Istanbul Convention - excludes the possibility of resorting to mediation
in the presence of cases of domestic violence. It is believed, in fact, that violence
does not allow for a condition of balance between the parties in the construction
of the mediation setting®.

The choice made by the legislator in 2001 was different. The adoption of the
protection order, in fact, did not provide for the absolute exclusion of a mediation
course for the violent party. The judge, therefore, could order the intervention of
social services or a family mediation center. That said, it is necessary to consider
whether the tout court exclusion of mediation, in the presence of acts of violence,
is the best choice. Indeed, doubt arises as to whether the path followed by the 200l
legislator distinguishing between cases - of habitual and episodic violence - is more
correct. In particular, the idea of excluding any attempt at conciliation in cases of
allegations of acts of violence, without any provision for a full judicial ascertainment,
is not fully convincing. An urgent, “omitted all formalities” ascertainment in the

7  According to the provisions of Article 473 bis.42, paragraph 5, «In the decree setting the hearing, the judge
shall request information from the prosecutor and other competent authorities about the existence of any
proceedings related to the attached abuse and violence, whether defined or pending, and the transmission
of the relevant documents not covered by the secrecy referred to in art. 329 c.p.p.».

8  The article 473 bis.43 provides for an express prohibition on the judge proceeding with mediation «when
a conviction has been pronounced or sentence applied, even at first instance, or criminal proceedings are
pending [..] but also when such conduct is attached or otherwise emerges in the course of the case».
Article 472 bis.42, moreover, in its last paragraph, provides that «The parties are not required to appear in
person at the hearing referred to in art. 473 bis.21. If they do appear, the judge shall refrain from proceeding
with the attempt at conciliation and from inviting them to contact a mediator or to attempt conciliation.
[..]". This last paragraph, however, provides that the judge may “invite the parties to approach a mediator
or attempt conciliation, if in the course of the proceedings he or she finds that the conduct alleged does not
existy. According to this provision, therefore, a kind of corrective to the absolute ban on family mediation
is introduced.
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context of precautionary proceedings does not guarantee the appropriateness of
the measure, which, moreover, could severely affect the parent-child relationship’.

The Directive Principles elaborated by the Reform appear to be in line with
the regulatory provisions in force in the [talian legal system - and in particular with
the novelties introduced by the “Red Code” (Law n. 69/2019) - also with reference
to the transmission by the criminal judge to the civil judge of the acts relating
to criminal proceedings for crimes of violence, in which precautionary measures
have been taken against one of the parties to the ongoing proceedings having
as their object: the separation of spouses; the custody of children; the parental
responsibility.

Also, from the standpoint of coordination between the civil and criminal
courts, it is appropriate to highlight that the reform. In order to allow the judge
to carry out an immediate check with regard to the merits of the allegations of
violence, provides that the introductory complaint must contain-in addition to
the general requirements of Articles 473 bis.12 and 473 bis.13 of the Code of Civil
Procedure-an indication of «any defined or pending proceedings related to the
abuse or violence» (art. 473 bis4l c.p.c.)'.

When the validity of the allegations is recognized, the judge must adopt «the
most suitable measures to protect the victims and the younger, including those
stipulated in art. 473 bis.70» (art. 473 bis46). The judge can also order, with a
motivated provision, the intervention of the social service and the health care
service. That said, legislator’s choice to explicitly mention - art. 473 bis46 -

9  The concept of “allegations” could have a very broad scope, as it could refer not only to violence alleged or
reported but also to facts of violence merely reported or referred to. In this regard, it should be noted that
it may be dangerous to exclude a meaningful relationship between the allegedly violent parent and the minor
in the presence of merely reported or referred facts. Without a full investigative inquiry, ascertainment and
scrutiny by the judge there would be an unacceptable fallout on the principles of due process. The issue
is sensitive. Also, with a view to protecting the “parent-child” relationship. Full judicial ascertainment, in
fact, is indispensable where measures are to be taken concerning: the custody or placement of children;
the regulation, the limitation or termination of parental responsibility. From this perspective, it is advisable
that the provision should not be applied by the court in the case of general allegations, but only if at the
outcome of the preliminary investigation - albeit summary - the possible unfoundedness of the allegations
can be ruled out after careful screening.

10 According to the second paragraph of the rule, the appeal «shall be attached to the appeal» a copy of the
findings made and the minutes relating to the taking of summary information and testimonial evidence, as
well as orders relating to the parties and the child issued by the judicial or other public authority. Although
the provision refers only to the appeal, it seems consistent to assume that this burden is to be understood
to be on both the appellant and the respondent. Both defense briefs will have to indicate any pending
proceedings and the findings of investigations that relate to abuse or violence concerning the family unit
and the partners or children of the parental couple. This solution is in line with the express provision of a
general duty on the parties to cooperate loyally (art. 473 bis.|18 c.p.c.).

Il The framework is structured in such a way as to allow the judge-both at the preliminary and decisional stages-
to make use of experts, technical consultants with specific expertise in the field. It is also possible to acquire
intervention and service reports drawn up by law enforcement agencies, if not covered by secrecy. In addition
to the intervention of social and health services, the possibility of secrecy of the residential address is
provided. Indeed, it is the duty of the court and its auxiliaries to protect the personal sphere, dignity and
personality of the victim and to ensure the victim’s safety, using these proceedings in the manner most suitable
for the victim.
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“protection orders” for the victim's protection of violent conduct within family
units seems appreciable'?.

Finally, while it is not clear which judge will adopt protective orders, it seems
reasonable to assume - also for reasons of procedural economy and speed of
decision-making - that this task falls to the court of merit.

In order to ensure effective protection for victims of violence, the provision
under consideration is appreciated for:

- specific and substantive procedurals to prevent secondary victimization.

- the shortening of procedural deadlines. This aspect is very important: being
able to provide adequate responses quickly to victims of violence is crucial.

The Reform aims to give - also in civil court - greater protection to victims
of violence to avoid hateful secondary victimization. The circulation of acts from
the criminal to the civil court - in implementation of the principle of Article 31 of
the Istanbul Convention - requires the civil judge to consider the family context
in which the acts of violence took place, to know as much as possible about the
family’s history and to take this into account when taking custody measures for
minors®. If this is not the case, the victim of violence risks being put on the same
level as the violent party and being a victim for the second time, as the recipient of
a measure that is highly restrictive of the “parent-child” relationship.

The minor child in turn, very often forced to witness the violence of one parent
against the other, may remain a victim for the second time within the framework
of the process: it is enough to think, the hypotheses in which his or her hearing is
ordered several times and in different venues.

[ll. THE OTHER PROVISIONS ON VIOLENCE CONTAINED THE REFORM.
REFUSAL OF THE CHILD TO MEET PARENTS AND DIRECT LISTENING TO
THE CHILD.

A first issue relates to a minor child’s refusal to meet one or both parents. It
often happens in the courtroom experience that a minor child refuses to meet
one of the parents. Behind this refusal generally lurks a - sometimes irreparable -
impairment of the “parent-child” relationship.

12 This dissolves a much-debated issue, on which judges of merit have given different interpretations.

13 The legislature imposes a real dialogue between judicial offices that is closely related to the provisions of
the European Parliament Resolution of April 5, 2022, on the protection of children in civil, administrative
and family law proceedings. In particular, a close link between criminal, civil and administrative proceedings
is recognized in order to coordinate judicial action and avoid discrepancies between decisions.
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The issue takes on particular relevance with respect to minors of preadolescent
or adolescent age: in these cases, the child expresses his or her refusal very clearly
but, very often, is unwilling or unable to explain the underlying causes of the
refusal, which are usually very deeply rooted in the emotional relationship. In such
situations, it turns out to be very important - as we shall see better - for the judge
to listen directly to the child in order to understand the situation leading to the
refusal',

The fact takes on particular relevance with respect to minors of adolescent
age: in these cases, the child shows his or her refusal very clearly but, very often, is
unwilling or unable to explain the reasons of the refusal. In such situations, is very
important for the judge to listen directly to the child.

In this regard, the Reform excluded listening delegated to the technical
consultancy, social services as well as to honorary judges. According to art. 473
bis45, headed “Listening to the child” the legislature expressly provides that «the
judge shall proceed personally and without delay to listen to the child» taking care
to avoid having the child meet and have any direct contact between the child and
the perpetrator of violence. The aforementioned norm, moreover, provides that
there is no need to proceed with the hearing when the minor has «already been
heard in the context of other proceedings» it being sufficient that the results of
the hearing be acquired in the records'®.

That being said, it is appropriate to turn the attention to the sensitive issue
of listening. In this regard, it should be noted that direct listening by the judge is
already indicated as preferable in Law n. 54/2006. However, judges have often
shown that they “fear” listening. It is certainly not easy:

- finding the right approach in order to verify the child’s trustworthiness.

- to distinguish the “true” from the “false”. The child, in fact, does not lie, but
describe a lived derived by his imaginative process within which it is necessary to
select the typifying data of the narrative, managing to capture the child’s “assertive
beliefs”.

14 Specifically, art. 473 bis.6, paragraph |, provides that «when the child refuses to meet with one or both
parents, the court shall proceed to hear the child without delay, take summary information on the reasons
for the refusal and may order the shortening of the procedural time limits».

15 The intent of the norm is clearly to protect the child victim of direct or witnessing violence.

16 The intent of the legislature is to avoid forms of secondary victimization of the child. Therefore, the judge
will be obliged to acquire ex officio the reports and video recordings of the listening that was conducted in the
criminal court during the probationer incident, avoiding any direct contact between the child and the alleged
perpetrator of violence and abuse, and especially avoiding duplication of the listening activity, which is tiring and
detrimental to the child.
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- check whether the child’s narrative is “impermeable” to parental conflict, thus
avoiding “declarative contagion”.

Considering this - given the silence of the law on the point - it might be useful for
the judge to be assisted at the time of listening by an experienced auxiliary: think of
a child or developmental psychologist. There is no doubt that in domestic violence
cases such accompaniment could be particularly important, given the difficulty
of: bringing out the violence perpetrated within the family unit; understanding
the family dynamics in a timely manner; grasping the often-uncertain boundary
between conflict and violence.

|. Findings made by social services and technical expertise of the office.

The Reform stipulates that the judge, to endorse the assistance of a consultant,
must proceed by reasoned order, indicating the «ascertainments to be made» and
«the measures necessary to protect the victims».

The judge's consultant - once appointed - must adhere to «the protocols
recognized by the scientific community without making assessments of personality
characteristics and profiles unrelated to themy.

This clarification appears important. Often, in fact, there are cases in which,
without this being part of the judge's mandate, the consultant’s report goes so far
as to express judgments about the parents’ personality or their parental suitability
for the purposes of adopting the custody and/or placement of minor children.
This practice, moreover, appears to be very dangerous since judges - despite the
possibility of departing from the indications contained in the report - tend to
uncritically accept the consultant's conclusions.

The legislator, therefore, appropriately requires the mandate given to the
consultant be delimited, preventing the latter from “replacing” the judge. The
consultant, in fact, must perform exclusively the role of the judge’s auxiliary.

The provision under comment, moreover, also appears important with
reference to acts of violence since through the expert operations or investigations
carried out by the social workers, it will be possible to bring out - albeit still
through a timely mandate - violent conduct.

In this regard, it should be mentioned that in the context of the family process,
counseling is always psychological. The psychologist, as a consultant to the judge,
will be assigned the difficult task of assessing relationships within the family also in
order to bring to light any violence perpetrated by a parent. The task is not easy
because:
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- The perpetrator of violent conduct often succeeds in masking such behavior.

- Victims of violence often have difficulty reporting the conduct of the family
member.

Behind the difficulty to denounce lies - in addition to the emotional bond,
however insane it may be - also the fear of being placed on the same level as the
perpetrator of violence (think of the accusation of holding oppositional behaviors
against the other parent), with possible repercussions on the custody measures of
minor children.

IV. SHORT CONCLUSIONS.

Moving quickly to the conclusion, one cannot help but express positive
judgment for the provisions enacted by the reform on domestic violence. In
particular, as already pointed out, it deserves to be appreciated:

- placing the gender narrative within family and juvenile proceedings and thus
outside the area of criminal conflict.

- the express reference to protection orders as measures to be taken for the
protection of victims of violent conduct.

- to give to family disputes marked by acts of violence, a fast track, with
the shortening of procedural deadlines and the provision of specific provisions
(procedural and substantive) to avoid phenomena of secondary victimization. In
fact, as we have seen, the judge hearing the appeal will be able to benefit from a
“"deformalized” procedure. It will be able to shorten the time limits by up to half
and, at the same time, promptly put in place the necessary measures, including ex
officio, with regard to the investigative activities, it will be able to order means of
evidence even outside the limits of admissibility provided by the Civil Code, within the
framework of guaranteeing the adversarial process and the right to contrary evidence.

- having given-as punctually pointed out-appreciable answers with respect to
delicate and long-standing issues such as the refusal of the minor to meet with one
of the parents; the hearing of the child by the judge; the duties of the counselor;
and the “perimeter” of the relationship.

- finally, through the reform it will be possible to provide more effective
responses - while respecting the right to bigenitoriality - to the protection needs of
victims of domestic violence, and this through a full judicial ascertainment, capable
of going beyond mere allegations, entrusted to a specialized judge supported,
where necessary, by expert aides trained on the subject of domestic violence.
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In this regard, again, one cannot help but stress the importance of specialization.
In the field of family law - today more than in the past - highly specialized judges,
lawyers and counselors are also needed in order to be able to properly govern the
complex family dynamics especially in the pathological phase of parental couple
conflict. From this perspective, moreover, it is very important to be aware that
imbalances and inequity often lurk well before violence.
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ABSTRACT: In a context in which the plurality of family models is fully recognized and the possibility of creating
families that overlap over time, the surname attribution rule should allow to define in the most precise, detailed
and lasting way possible the identity of the family and the personal identity of each of its components by
clearly and completely identifying the relationships of belonging to the parental lineages. In this perspective,
the declaration of constitutional illegitimacy of the rules that impose the automatic attribution of the paternal
surname and the identification of the rule of the attribution of the double surname which can only be derogated
from by the parents’ agreement on the one hand, completes the path aimed at achieving a full equality between
father and mother, but, on the other hand, it opens up complex issues. In particular, the need to ensure
effective protection of the child’s personal identity suggests the opportunity to give the double surname rule a
mandatory character, excluding the possibility of derogating from it on the basis of a mere parental agreement.
The attribution of a single surname, in fact, would give rise to an only partial perception of the identity of
the child, generating a vision of his belonging to the parental lineages which, especially in the perspective of
stepfamilies, would generate inappropriate distortions in the perception of identity of the individuals and of the
family as a whole.

KEY WORDS: Surname attribution; gender equality; personal identity; mutual agreement of the parents.

RESUMEN: En un contexto en el que se reconoce plenamente la pluralidad de modelos familiares y la posibilidad de
crear familias que se superponen en el tiempo, la regla de atribucién del apellido debe permitir definir de la forma mas
precisa, detallada y duradera posible la identidad de la familia y la identidad personal de cada uno de sus componentes
mediante la identificacion clara y completa de las relaciones de pertenencia a los linajes parentales. En esta perspectiva,
la declaracion de ilegitimidad constitucional de las normas que imponen la atribucion automatica del apellido paterno
y la identificacion de la norma de la atribucion del doble apellido que sélo puede ser derogada por el acuerdo de los
padres, por una parte, completa el camino dirigido a lograr una plena igualdad entre padre y madre, pero, por otra,
abre cuestiones com-plejas. En particular, la necesidad de garantizar una proteccion efectiva de la identidad per-sonal
del nifio sugiere la oportunidad de dar a la regla del doble apellido un cardcter imperativo, excluyendo la posibilidad de
derogarla sobre la base de un mero acuerdo de los padres. La atribucién de un unico apellido, en efecto, daria lugar a
una percepcion sélo parcial de la identidad del hijo, generando una visién de su pertenencia a los linajes parentales que,
especialmente en la perspectiva de las familias ensambladas, generaria distorsiones inadecuadas en la percepcion de la
identidad de los indi-viduos y de la familia en su conjunto.

PALABRAS CLAVE: Atribucion del apellido; igualdad de género; identidad personal; acuerdo mutuo de los padres.
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SUMMARY.- I. THE DECISION OF THE CONSTITUTIONAL COURT. - Il. PERSONAL
IDENTITY IN THE PRISM OF THE NEW FAMILY MODELS. - Ill. PARENTAL AUTONOMY
AND THE CHILD’S PERSONAL IDENTITY.

I. THE DECISION OF THE CONSTITUTIONAL COURT.

Eight years after the decision Cusan and Fazzo against ltaly — with which the
European Court of Human Rights found a violation of art. 8 CEDU (Right to
respect for private and family life), in conjunction with art. 14 CEDU (Prohibition
of discrimination), due to the difference in treatment based on gender' — and six
years after the declaration of illegitimacy of the rules governing the attribution
of the surname to the child where they precluded the latter from the possibility
«of being identified, since birth, also with the surname of the mother» —? the
Constitutional Court intervenes in the matter of the family surname declaring
the illegitimacy of art. 262, paragraph |, of the Italian Civil Code «in the part in
which it provides, with regard to the hypothesis of the recognition carried out
simultaneously by both parents, that the child assumes the surname of the father,
rather than providing that the child assumes the surnames of the parents, in order
from the same agreed, subject to the agreement, at the time of recognition, to
attribute the surname of only one of them». Upon the declaration of illegitimacy
of art. 262, paragraph |, of the Italian Civil Code — motivated on the basis of the
contrary to the articles 2, 3 and |17 read in the light of articles 8 and 14 Conv.
CEDU — it follows the illegitimacy of other rules governing the attribution of the
surname in the context of marital filiation® and adoptive filiation, which, being
inspired by the logic of the automatic prevalence of the paternal surname, present

| European chr, 7th january 2014, application n. 77/07, Fam. dir., 2014, pp. 205 ss., with notes of CARBONE, V.:
“La disciplina italiana del cognome dei figli nati dal matrimonio”, and STeraNELLI, S.: “Illegittimita dell’'obbligo
del cognome paterno e prospettive di riforma”; Giur. it., 2014, pp. 2670 ss., with note of Corzani, V.:
“Lattribuzione del cognome materno di fronte alla Corte europea dei diritti del’uomo”. See also GIARDINA,
F.: “Il cognome del figlio e i volti dellidentita. Un’opinione in ‘controluce’, in Nuova giur. civ. comm., 2014, 11,
p- 139; MorerTi, M.: “ll cognome del figlio”, Tratt. Bonilini, VI, Utet, Torino, 2016, pp. 4078 ss., in part. 4083.

2  Corte cost., 2lst december 2016, n. 286, Fam. dir., 2017, pp. 213 ss, with note of AL MuRreDeN, E.:
“L'attribuzione del cognome tra parita dei genitori e identita personale del figlio”.

3 In this regard the decision of the Corte costituzionale (Corte cost., 3Ist may 2022, n. |31, Fam. dir., 2022,
pp- 871 ss., with notes of SesTA, M.: “Le nuove regole di attribuzione del doppio cognome tra eguaglianza dei
genitori e tutela dell’identita del figlio”; AL MurepeN, E.: “Cognome e identita personale nella complessita
dei rapporti familiari”’; CaLvigioni, R.: “La nuova disciplina del cognome: il ruolo dell’ufficiale dello stato
civile”; Familia, 2022, pp. 375 ss., with note of IANNICELLI, M.A.: “La scelta del cognome da attribuire al figlio
deve poter essere condivisa dai genitori”, states that the declaration of the illegitimacy of the provision
contained in art. 262 c.c. determines, as a corollary, also the declaration of the constitutional illegitimacy
of the rule governing the surname attribution to a child born in wedlock.
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the same profiles of illegitimacy with respect to the aforementioned principles of
the Constitution and the Eur. Convention human rights.

The decision of the Constitutional Court — prompted by a question of legitimacy
posed by the Bolzano Tribunal and further developed by the same Constitutional
Court® — definitively completes the plan aimed at adapting the discipline of the
surname to the principle of equality between parents (art. 3 of the Constitution)®:
the automatic attribution to the child of a double surname resulting from the
surname of each parent constitutes, in fact, the default rule which, placing the
father and the mother on a level of parity, allows them to exercise their decision-
making autonomy regarding the order of surnames or the opportunity to opt for
the attribution of a single surname to the child®. At the same time, the decision
of the Constitutional Court opens up a scenario in which an intervention by the
legislator appears indispensable, called to regulate a multiplicity of issues. In this
sense, the Constitutional Court evokes, first of all, the preparation of functional
rules «to prevent the attribution of the surname of both parents from involving, in
the succession of generations, a multiplier mechanism which would be detrimental
to the identity function of the surname»’; moreover, the need arises to «evaluate
the child’s interest in not being given - with the sacrifice of a profile that also
pertains to his family identity - a different surname than that of brothers and
sisters»®.

Furthermore, it must be considered that the identification of rules capable
of governing these complex problems will involve profound transformations, the
complete implementation of which will be preceded by a considerable transition
period in which families identified with a single surname attributed according to
traditional rules will progressively be replaced by families identified on the basis of
a surname governed by the new regulatory framework.

The appropriate emphasis placed on the right to personal identity of the
children and of each component of the family requires consideration, alongside
the questions indicated by the Constitutional Court, that concerning the fate of

4  Corte cost., |lth february 2021, n. 18, Fam. dir., 2021, pp. 464 ss., with note of BuceTTi, M.N. and PizzeTTI,
F.G.: “(Quasi) al capolinea la regola della trasmissione automatica del patronimico ai figli”.

5  ARcerl, A.: “Sub art. 143-bis c.c.”, in SesTa, M.: Codice della famiglia, 3* ed., Giuffre, Milano, 2015, p. 475;
ARrcerl, A.: “Sub art. 156-bis c.c.”, ivi, p. 609; De Cicco, M.C.: “Cognome della famiglia e uguaglianza tra
coniugi”, in FERRANDO, G. - ForTINO, M. and RusceLLo, F.: Famiglia e matrimonio, 2* ed., Tratt. Zatti, |, I,
Giuffre, Milano, 2011, p. 1016; PArRADISO, M.: “| rapporti personali tra coniugi”, 2" ed., in Comm. Schlesinger,
Giuffre, Milano, 2012, pp. 158 ss. Corte cost., |9th february 2006, n. 61, Familia, 2006, pp. 931 ss., with
note of BUGeTTI, M.G.: “Il cognome della famiglia tra istanze individuali e principio di eguaglianza” and Fam.
pers. succ., 2006, p. 898, with note of Gavazz, L.: “Sull’attribuzione del cognome materno ai figli legittimi”;
Corte cost., 24th october 2007, nn. 348 and 349, which established the principle that the rules of domestic
law must be interpreted in the light of those of the European Convention on Human Rights.

6 Corte cost., 2022/131, cit.
7  Corte cost., 2022/13I, cit.
8 Corte cost., 2022/131, cit.
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the rules governing the right of the wife to add to the surname that of her husband
(art. 143 bis of the civil code) and to keep it after separation (art. 156 bis of the civil
code) and divorce (art. 5, paragraph 2 and 3, div law).

Even the analysis of this particular profile further highlights the persistent
uncertainties regarding the identification of rules capable of guaranteeing full
implementation of the right to personal identity of children and parents and
suggests observing the problem of the reform of the rules that govern the family
surname in a perspective that, overcoming the polarization around the problem of
parental equality, enhances the need to adapt the discipline of the surname to the
complexity of current family models and their flexibility over time.

[I. PERSONAL IDENTITY IN THE PRISM OF THE NEW FAMILY MODELS.

In the system prior to the 1975 Reform, the regulation of the family surname
expressed the need to bear witness to the unity of an indissoluble family group,
characterized by the preeminence of the husband and the father and in which the
rights of the individual members were placed on a level subordinate with respect
to the best interest of the group itself’. In that context, therefore, the provisions
which required the wife to take the husband’s surname'® and determined the
attribution to the children of the father’s surname were certainly functional to the
implementation of the principles governing family relations within a consortium
whose cohesion was guaranteed by the indissolubility of marriage and whose
identity was defined by the pre-eminence of the husband and father over his wife
and children'.

The profound reforms that affected family law in the early seventies created the
conditions for making the discipline of the surname inadequate with respect to its
function as a tool by which to identify the family and define the personal identity of
the individuals who compose it. The advance of the family model outlined by the
1975 Reform in accordance with the constitutional principles of equality and non-
discrimination made the attribution of the paternal surname no longer congruent
with the principle of equality; even earlier, indeed, the introduction of divorce
created the conditions for undermining the ability of the surname to faithfully

9  Cicy, A.: “Lafiliazione”, in Cicu, A. and TepescHl, G.: La filiazione. Gli alimenti, Ill, 2, 1, 3% ed., in Tratt. dir. civ.
Vassalli, Utet, Torino, 1969, p. 297; De Cupis, A.: “Nome e cognome”, in Noviss. dig. it., XI, Utet, Torino,
1965, p. 303.

10 ARceri, A.: “Sub art. 143-bis c.c.”, cit., p. 475; CoNTE, G.: “Sub art. 143-bis”, in FERRANDO, G.: Matrimonio, in
De Nova, G.: Commentario del Codice civile Scialoja-Branca-Galgano, Zanichelli, Bologna, 2017, pp. 736 ss.

Il CaviNA, M.: Il padre spodestato: 'autorita paterna dall’antichita a oggi, Laterza, Roma-Bari, 2007, pp. 251 ss.; DE
Cupis, A.: “Nome e cognome”, cit., p. 307; LenT, L.: “Nome e cognome”, in Dig. disc. priv., Sez. civ., XII, Utet,
Torino, 1995, pp. 135 ss.; Ip., “Nome e cognome”, in Dig., Aggiornamento, 1l, Utet, Torino, 2003, pp. 928 ss.;
BiaNca, M.: “La decisione della Corte costituzionale sul cognome del figlio e il diritto di famiglia mobile.
Riflessioni sulla funzione della Corte costituzionale nel sistema di effettivita dei diritti”, giustiziainsieme.it,
13 luglio 2022, p. I.
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represent the identity of the family and the condition of its individual members in
contexts other than that of the united conjugal family.

More than fifty vyears after the introduction of divorce, statistical data
testify that the scenarios that in the mid-seventies could only be intuited and
highlighted have gradually taken on a rampant scope and have led to profound
transformations of the law in force which have manifested first in the unification
of the rules governing the relationship between parents and children'?, then in
the modification of the rules on marriage crises®, finally in the introduction of the
organic discipline of cohabitation®. The emergence of a plurality of alternative
family models with respect to the paradigm of the united conjugal family and the
definitive acknowledgment of the uncertainty regarding the existence, stability and
solidity of the union between the parents has led to the enhancement of a child-
based perspective® and to establish the principle of two parents as an element of
cohesion of the family nucleus.

Precisely co-parenthood as the fundamental and minimum nucleus of the family
should constitute the unavoidable starting point with a view to outlining a discipline
of the surname effectively capable of reconciling the need to guarantee equality
between the parents, family unity and full protection of the right to personal
identity of its components'®. In such a perspective, the need to fully represent the
identity of each family member «even in a future projection»'” assumes a growing

12 Bianca, C.M.: “La riforma della filiazione: alcune note di lume”, Giust. civ., 2013, Il, pp. 437 ss; Ip., “La
legge italiana conosce solo i figli”, Riv. dir. civ., 2013, pp. | ss.; SesTA, M.: “Filiazione (diritto civile)”, in Enc.
dir., Annali, VI, Giuffré, Milano, 2014, p. 448; Bianca, M.: “Lunicita dello stato di figlio”, in Bianca, C.M.:
La riforma della filiazione, Wolters Kluwer CEDAM, Padova, 2015, pp. 3 ss.; Sesta, M. and ARrceri, A.: “La
responsabilita genitoriale e I'affidamento dei figli, La crisi della famiglia”, lll, in SCHLESINGER, P.: Tratt. dir. civ.
comm. Cicu, Messineo e Mengoni, Giuffre, Milano, 2016, pp. 12 ss.; AL MURreDeN, E.: “Sub art. 316 c.c.”, in
SesTA, M.: Codice dell’'unione civile e delle convivenze, Giuffre, Milano, 2017, pp. 1664 ss.; LA Rosa, E.: “Sub art.
316 c.c.”, in DI Rosa, G.: La famiglia, 2" ed., Comm. c.c. Gabrielli, Utet, Torino, 2018, pp. 613 ss.; LEnTI, L.:
“Responsabilita genitoriale”, in Ip. and MANTOVANI, M.: I nuovo diritto della filiazione, Le riforme, 2, in Tratt.
Zatti, Giuffre, Milano, 2019, pp. 375 ss.; LenTi, L.: “Diritto della famiglia”, in Tratt. ludica-Zatti, Giuffre,
Milano, 2021, p. 277.

13 D.L. 12ve september 2014, n. 132, converted with amendments into L. 10 novembre 2014, n. 162; on this
subject, compare RimiNi, C.: “Il nuovo divorzio, La crisi della famiglia”, Il, in ScHLESINGER, P.: Tratt. dir. civ.
comm. Cicu, Messineo e Mengoni, Giuffre, Milano, 2015, pp. 22 ss.

14 Art. |, parr. 36-65, L. 20th may 2016, n. 76. Compare AAVV., “Sub art. |, parr. 36-35, L. n. 76/2016”, in
SesTA, M.: Codice dell’unione civile e delle convivenze, Giuffré, Milano, 2017; RusceLLo, F.: “Note introduttive”,
in FERRANDO, G. - ForTINO, M. and RusceLLo, F.: Legami di coppia e modelli familiari, Le riforme, |, Tratt. Zatti,
Giuffre, Milano, 2019, pp. 125 ss.; LenTi, L.: “Diritto della famiglia”, cit., pp. 515 ss.

15 Sesta, M.: “La prospettiva paidocentrica quale fil rouge dell’attuale disciplina giuridica della famiglia”, Fam.
dir., 2021, p. 763.

16  Sesta, M.: “Mezzo secolo di riforme (1970-2020)”, Fam. dir., 2021, p. 17; Sesta, M. and Arceri, A.: “La
responsabilita genitoriale”, cit., pp. 33 ss.; SEsTA, M.: “Stato unico di filiazione e diritto ereditario”, Riv. dir.
civ.,, 2014, p. 5; Ip., “Stato unico di filiazione e diritto ereditario”, in BonNi, G. - CAMAssA, E. - CAVANA, P. -
LiLo, P. and TurcHi V., Recte sapere: Studi in onore di Giuseppe Dalla Torre, Ill, Utet, Torino, 2014, p. 1647;
SesTA, M.: “Filiazione (diritto civile)”, cit., p. 445; Bianca, M.: “L'unicita dello stato di figlio”, cit., pp. 3 ss.; AL
MuREeDEN, E.: “La separazione personale dei coniugi, La crisi della famiglia”, I, in SCHLESINGER, P.: Tratt. dir. civ.
comm. Cicu, Messineo and Mengoni, Giuffre, Milano, 2015, pp. 12 ss.

17 Corte cost., 2016/286, cit.
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prevalence, i.e. in the perspective of any transformations that the family structure
may undergo following the crisis of union of parents and their existential choices.

Thus, for example, in the case in which the son lives permanently only with
the mother who uses only her own surname following the breakdown of the
marriage or the dissolution of the cohabitation with the father, the rule of the
necessary attribution to the son of the paternal surname represents in partially
the condition of the latter. The profiles of inconsistency between the structure
of the family nucleus in which the child lives and that which can be perceived
through the surname of the people with whom he enters into relations become
even more evident when the parents form new families after the breakup of their
union'®. In this case the rule of the attribution of the paternal surname would
highlight the kinship relationships between the son and the members of the
second family formed by the father to an excessive extent; at the same time, the
kinship relationships arising from the mother’s formation of a second family would
be unjustifiably concealed. In other words, consanguineous siblings born from the
father's second marriage or second union would bear an identical surname to the
child born from the first marriage or first union, while uterine brothers born from
the mother’s second marriage or second union would bear a completely other
than the child born from the first marriage or first partnership.

The considerations made regarding the personal identity of the child can
also be repeated by adopting a broader field of observation which includes the
personal identity of the father, mother and other relatives. The attribution of a
single surname, in fact, involves alterations and undue compressions of personal
identity also from the perspective of the parents.

From this point of view, case law has brought out the interest of the ex-husband
and father who, having given life to a second family, advances an application aimed
at inhibiting the ex-wife from persistently using her surname in order to avoid
undue overlapping between the family dissolved with the divorce and the one
created by him later'.

In specular terms, the right to personal identity of the ex-wife and mother of
the common children who, following the divorce, loses her husband'’s surname and
therefore the possibility of being identified through it as the mother of the common
children, assumes significant importance, as well as of common grandchildren.

18 AL MureDeN, E.: “Le famiglie ricomposte tra matrimonio, unione civile e convivenze”, Fam. dir., 2016, p. 966.

19 Cass., 26th october 2015, n. 21706, Fam. dir., 2016, pp. 122 ss., with note of AL MUREDEN, E.: “Il persistente
utilizzo del cognome maritale tra tutela dell’identita personale della ex moglie e diritto dell’ex marito a
formare una seconda famiglia”.
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Precisely the observation of the questions concerning the parents leads us to
further reiterate that, in a context in which the plurality of family models is fully
recognized and the possibility of giving life to families that overlap over time, a
rule of attribution of the surname that allows the identity of the family and the
personal identity of each of its members to be defined in the most precise, detailed
and lasting way possible, clearly and completely identifying the relationships of
belonging to the parental lineages.

From this point of view, an emblematic demonstration of the need to overcome
current paradigms can be found in the analysis of the rules that govern the wife's
right to add that of her husband to her surname. The art. 143 bis of the Civil Code,
according to which «the wife adds that of her husband to her surname and keeps it
during her widowhood, until she remarries»®, falls within those «areas of unequal
law»?!, «legacy of a patriarchal conception of the family», which appears «no
longer consistent with the principles of the legal system and with the constitutional
value of equality between men and women»?*2.The asymmetry that characterizes
the discipline of the surname in the physiological phase of the relationship is also
reflected in the rules governing the use of the marital surname during separation
(art. 156 bis of the civil code)?® and after divorce (art. 5, paragraph 2 ° and 3rd,
. div.)*. In particular the art. 156 bis of the civil code provides that the judge can
prohibit the separated wife from using the husband’s surname if this causes a
detriment to the latter®. In the context of divorce, the art. 5, paragraph 2, law div.
the loss of the marital surname is linked to the dissolution of the marriage, without
prejudice to the possibility of obtaining an authorization to keep it in the presence
of an interest worthy of protection of the ex-spouse or children (art. 5, paragraph
3, div. law).

20 ParaDIsO, M.: “I rapporti personali tra coniugi”, cit., pp. 153 ss.; FINoccHIARO, F.: “Del matrimonio”, in
GALGANO, F.: Commentario del Codice civile Scialoja-Branca, Zanichelli, Bologna-Roma, 1993, p. 270; Rossi
CARLEO, L. and CaRricaTO, C.: “La separazione e il divorzio”, in AULETTA, T.: La crisi familiare, 2™ ed., IV, 2, in
Tratt. Bessone, Giappichelli, Torino, 2013, p. 141; ToMMasINI, R.: “Sub art. 143-bis c.c.”, in BALESTRA, L.: Della
famiglia, 1, |, in Comm. c.c. Gabrielli, Utet, Torino, 2010, pp. 152 ss., especially 447 ss.

21 FerraNDO, G.: “I rapporti personali tra coniugi: principio di uguaglianza e garanzia dell’'unita della famiglia”,
in PERLINGIERI, P. and SesTa, M.: | rapporti civilistici nell'interpretazione della Corte costituzionale, |, ESI, Napoli,
2007, pp. 317 ss. especially 328. On this topic De Cicco, M.C.: “Cognome e principi costituzionali”, ivi, p.
333; SesTa, M., “Sub art. 29 Cost.”, in Ip.: Codice della famiglia, 3 ed., Giuffré, Milano, 2015, p. 96.

22 Corte cost., 2006/6l, cit.

23  Quercl, Az “Sub art. 156-bis”, in FERRANDO, G.: Matrimonio, in De Nova, G.: Comm. Scialoja-Branca-Galgano,
Zanichelli, Bologna, 2017, pp. 1014 ss.

24 Boniuni, G.: “Gli effetti della pronunzia di divorzio sul cognome coniugale”; BoniLini, G. and TomMmaseo, F.:
Lo scioglimento del matrimonio, 3™ ed., in Comm. Schlesinger, Giuffré, Milano, 2010, p. 513; FiNoccHIARO, A.
and M.: Diritto di famiglia, 1, Giuffré, Milano, 1984, p. 675.

25 A similar provision is to be found in French law, where the art. 300 code civil (as amended by loi 26th may
2004, n. 439), provides that «Chacun des époux séparés conserve l'usage du nom de l'autre. Toutefois, le
jugement de séparation de corps ou un jugement postérieur peut, compte tenu des intéréts respectifs des
époux, le leur interdirex.
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The observation of this complex of provisions in the particular perspective
of personal identity and the need to protect it in the context of unstructured or
recomposed families brings out first of all the inadequacy of the rule contained in
art. 143 bis of the civil code respect in order to make the belonging of the children
to the maternal lineage perceptible. In fact, recognizing the wife's right to add that
of her husband to her own surname does not allow her to highlight the belonging
of her children to her own lineage, but only allows her to indicate that the mother
belongs to the lineage of her husband’s children, which she continues to assume
a dominant position. Membership which, however, is concealed when, following
the divorce, the ex-spouse’s right to keep the husband’s surname ceases (art. 5,
paragraphs 2 and 3, div. law). Observing this rule from the perspective of the
personal identity of the mother and that of the children, one could conclude that
with divorce a part of the personal identity that was chosen to be highlighted at
the time of the option to add the surname is canceled of the other to his own and
which had characterized the entire married life’.

On the basis of these considerations, it is possible to favorably observe the
path which first led to the recognition of the right of parents in agreement to add
the maternal surname to the paternal surname?, then the current result which
identifies in the automatic attribution of the double surname the default rule®.
Nonetheless, precisely the angle of observation of the recomposed family allows
us to highlight that even the overcoming of the rule of the necessary attribution
to the child of the paternal surname - implemented by introducing provisions that
respect the principle of non-discrimination between the father and the mother —
could lead to unsatisfactory results if parents were allowed to choose only one
of their surnames as their child’s surname. The implementation of the principle
of non-discrimination between parents by granting them the right to choose the
surname of the child, in fact, would not allow adequate protection of the right to
personal identity of the latter, i.e. his interest in the attribution of a surname capable
of representing in the most complete, faithful and lasting way possible the kinship
ties with the families of both parents?. Precisely this particular angle of observation
allows us to underline the need to integrate the approach that tends to polarize
attention on the problem of non-discrimination between spouses (art. 29 of the
Constitution) and between parents (art. 3 of the Constitution)® highlighting the
issue, not yet fully developed, of the protection of personal identity.

26 Cass. 2015/21706, cit.

27 Corte cost. 2016/286, cit.

28 Corte cost., 2022/131, cit.

29  STeraNELLI, S.: “lllegittimita dell'obbligo del cognome paterno”, cit., pp. 221 ss.

30 Corte cost., |Ith february 1988, n. 176, in Dir. fam. pers., 1988, pp. 670 ss.; Corte cost., |6th february 2006,
n. 61, in Familia, 2006, pp. 931 ss.
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IIl. PARENTAL AUTONOMY AND THE CHILD’S PERSONAL IDENTITY.

In a context characterized by the achieved equality between parents in terms
of the transmission of their surname to their children, a significant area opens up
in which the autonomy of the couple assumes fundamental importance. It can
take place under different profiles. The comparative analysis leads to identifying
systems in which the parents’ autonomy is left with the choice of adopting a
double surname, made up of each other's surname, or that of adopting a single
surname choosing between the maternal and paternal surname. A similar solution
- adopted in the French®, German® and English®® systems - gives parents a very
broad autonomy as it allows them to «elect» by mutual agreement even a single
surname and entrust it with the function of identifying the family and its members.

The different approach adopted in the Spanish legal system - where the rule
of the mandatory attribution of the double surname** applies - however limits the
autonomy of the spouses who, as a rule, are precluded from deciding by mutual
agreement to identify the new family and its members using only one of their
surnames. In such a context, parents - although subject to a rule which requires
each of them to give at least one of their surnames to their child - are nonetheless
called to exercise significant autonomy in two respects: in a system characterized
by the obligatory presence of the double surname, each parent first of all, he must
autonomously decide which of his surnames he intends to give to his son; the
problem also arises of deciding by mutual agreement the order of attribution of
the two surnames.

The comparison between the systems that allow parents to choose a single
surname and those that impose the attribution of a double surname allows us to
appreciate the latter from the point of view of greater protection of the child’s
personal identity.

On the basis of the observations made previously, in fact, it is possible to state
that giving parents the possibility of choosing to pass on a single surname to their
child on the one hand makes it possible to overcome the discrimination profiles

31 According to the French legal system, where the regulation of surname attribution was reformed by loi no.
304/2002, the rule is that the choice of the surname is left to the parents who may attribute to the child
either the paternal or maternal surname or both. It is only in the event of no option or no agreement that
the rule of attributing the paternal surname prevails.

32 Inthe German legal system, following the declaration of unconstitutionality of the rule that determined the
automatic attribution of the paternal surname, a reform was implemented whereby the choice of a child’s
surname is left to parental autonomy (CARrBONE, V.: ““La disciplina italiana del cognome dei figli”, cit., p. 218).

33 HARRIS-SHORT, S. and MiLEs, J.: Family Law, 4" ed., Oxford University Press, Oxford, 2019, pp. 582 ss.; BUGETTI,
M.N.: “Lincostituzionalita dell’automatica attribuzione ai figli del cognome paterno”, in giustiziacivile.com, p.
2017.

34 In Spanish law there is a «double surname» rule whereby the child is given the first surname of each of the
parents, in the order decided by the latter by mutual agreement (art. 109 c.c., amended by ley n. 40/1999).
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that characterize the rule of the compulsory and automatic attribution of the
surname paternal, but on the other hand it does not guarantee full implementation
of the child's right to personal identity, which is compromised by the obscuring of a
kinship line. Only the attribution of the double surname, in fact, allows to highlight
the belongings to the «lines»® of the father and the mother and also the heritage
of traditions, culture and family history that each surname can evoke.

Moreover, in a context in which the origin of kinship ties is determined by
the generation of a common child, the personal identity of each member and
his or her belonging to the family group appears to be effectively guaranteed
only through the attribution to the children of a surname that contains identifying
elements of both parents, emphasizing that «common parenting» which today
constitutes the essential nucleus and the unifying element around which the family
unit is cemented?®.

The prospect of an organic reform of the rules on the family surname also
requires us to underline that it is entrusted with the function of identifying a family
that can change its structure over time to the point of coexisting with parallel
families recomposed by the parents. Therefore, it seems appropriate that the
legislator, when he will be called to confirm and implement the principle expressed
by the Constitutional Court, give the rule of the attribution of the double surname
a mandatory character, excluding the possibility of derogating from it on the
basis of a mere agreement of the parents and limiting the attribution of a single
surname to cases in which an objective interest of the minor is evident, contrary
to the attribution of the surname completely representative of both parents®.
Otherwise, in fact, there would be the risk of entrusting the full implementation of
the child's personal identity right to a choice by the parents who, while respecting
the principle of equality, would end up recreating by mutual agreement and on an
equal basis that obscuring of a part of the identity of the child (and of one of the
parents) which characterized the regulatory context dominated by the traditional
rule of the exclusive attribution of the paternal surname?,

In other words, the compression of the right to personal identity implemented
by the automatic attribution of the paternal surname which resulted in the
impossibility for the child to «be identified, from birth, even with the maternal
surname»®®, should not find space in the future discipline not even where the

35 SteraNELLl, S.: “lllegittimita dell'obbligo del cognome paterno”, cit., p. 221.

36 Sesta, M. and Arcerl, A.: “La responsabilita genitoriale”, cit., pp. | ss. especially 12 ss.; Sesta, M.: “Stato unico
di filiazione”, cit., p. 5.

37 Sesta, M.: “La cedevole tutela dell’identita del figlio nelle nuove regole di attribuzione del cognome”, in
giustiziainsieme.it, |3 luglio 2022, p. I.

38 M. SesTA, “La cedevole tutela”, cit., p. I.
39 Corte cost., 2Ist december 2016, n. 286.
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parents agree on the attribution of a single surname. Otherwise, leaving the parents
arbiters of the choice of a single surname, one would end up compromising the full
implementation of the child’s right to personal identity*® by reproducing in a casual
way - albeit respectful of gender equality - those same dynamics generated from
the automatic attribution of the paternal surname which have been the object of
acceptable censorship by the Constitutional Court.

40 SesTA, M.: “La cedevole tutela”, cit., p. I.
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ABSTRACT: The paper addresses the issues of child marriage and of medical assisted motherhood in a conflict-
of-laws perspective, identifying the legal mechanisms through which legal systems counter the phenomenon
of early marriages celebrated abroad and address the latest challenges related to the so-called reproductive
tourism. After analyzing the role played by public policy exceptions and by the principle of the best interest
of the child, we will summarize the Court of justice’s case-law on the recognition of family situations across
borders. In fact, the recognition of the possession of an EU status is gaining ground. It is a personal identity
merely functional to the exercise of EU citizens’ freedom of movement (Art. 3 para 2 Treaty EU, Art. 2| Treaty
FEU and Art. 45 EU Charter of Fundamental Rights). The result is the possession, by EU citizens, of a split
personal identity - one functional to circulation, while the other one to its full extent - whose compatibility with
the EU Charter of Fundamental Rights principles and with the ECHR may be called into question.
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RESUMEN: El documento aborda las cuestiones del matrimonio infantil y de la maternidad médicamente asistida desde
la perspectiva del conflicto de leyes, identificando los mecanismos juridicos a través de los cuales los ordenamientos
juridicos contrarrestan el fenomeno de los matrimonios precoces celebrados en el extranjero y abordan los dltimos
desafios relacionados con el llamado turismo reproductivo. Tras analizar el papel desempefiado por las excepciones de
orden publico y por el principio del interés superior del menor, resumiremos la jurisprudencia del Tribunal de Justicia sobre
el reconocimiento transfronterizo de las situaciones familiares. De hecho, el reconocimiento de la posesion de un estatuto
comunitario estd ganando terreno. Se trata de una identidad personal meramente funcional al ejercicio de la libertad
de circulacion de los ciudadanos de la UE (Art. 3 apartado 2 Tratado UE, Art. 2| Tratado FEU y Art. 45 Carta de los
Derechos Fundamentales de la UE). El resultado es la posesion, por parte de los ciudadanos de la UE, de una identidad
personal dividida -una funcional para la circulacion y otra en toda su extension- cuya compatibilidad con los principios de
la Carta de los Derechos Fundamentales de la UE y con el CEDH puede ponerse en tela de juicio.

PALABRAS CLAVE: Matrimonio precoz; estado civil adquirido anticipadamente en el extranjero; libertad reproductiva;
reconocimiento del estado parental adquirido en el extranjero; derecho a la continuidad del estado legal adquirido en
el extranjero.
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SUMMARY.-|. EARLY MARRIAGE AND MOTHERHOOD THROUGH MEDICALLY ASSISTED
REPRODUCTION FROM A CONFLICT-OF-LAWS PERSPECTIVE.- Il. EARLY MARRIAGE
AND WOMEN RIGHTS.- lll. THE GERMAN EXPERIENCE ON MARITAL STATUS EARLY
ACQUIRED ABROAD.- IV. REPRODUCTIVE FREEDOM OF WOMEN AND ACCESS TO
ASSISTED REPRODUCTIVE TECHNOLOGY.- V. REPRODUCTIVE TOURISM OF ITALIAN
WOMEN AND RECOGNITION OF PARENTAL STATUS ACQUIRED ABROAD.- VI.
TOWARDS A EUROPEAN RIGHT TO CONTINUITY OF LEGAL STATUS ACQUIRED
ABROAD.

I. EARLY MARRIAGE AND MOTHERHOOD THROUGH MEDICALLY
ASSISTED REPRODUCTION FROM A CONFLICT-OF-LAWS PERSPECTIVE.

Among the |7 objectives of the 2030 Agenda, there is - in the social field -
gender equality (Objective 5) which provides also the elimination of “all harmful
practices, such as marriage of girls, forced and combined” (Target 3) and the
protection of women'’s rights in the reproductive field (Target 6; the protection
of sexual and reproductive health is also part of Objective no. 3, health and well-
being, Target 7).

These problems can be approached from various perspectives, including the
one - admittedly unusual - | propose here: the conflict-of-laws perspective. In other
words, | will try to identify the legal mechanisms through which our legal system
can contribute to countering the phenomenon of early marriages celebrated
abroad and address the latest challenges related to women'’s reproductive health.

[I. EARLY MARRIAGE AND WOMEN RIGHTS.

Early marriage is a global and ancient phenomenon, prevalent mainly in South
Asia and sub-Saharan Africa (where almost one in two marriages is under the age
of eighteen). In European countries, marriages of under-eighteen-year-olds are
not very numerous: however, there are also marriages of under-sixteen-year-olds
within marginalized ethnic groups such as Roma and Sinti.

The reasons that lead to early marriage are purely cultural and linked to the
role of women in the family and in society. It is estimated that at least 12 million
girls marry before the age of 18 each year'. As a result of climate change and the

I U.N. Human Rights Council, Resolution Il July 2019, Consequences of child, early and forced marriage, A/
HRC/RES/41/8.
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desertification of previously cultivated areas, UNICEF estimates child brides to be
around .2 billion in 2050.

The practice has been at the attention of international organizations for some
time. In 2014, the UN High Commissioner for Human Rights defined marriage in
which at least one of the parties is under the age of 18 as child or early. Child or
early marriage is considered forced marriage, given that the minor is presumed not
to have expressed his / her full and free consent to the marriage?.

The UN Human Rights Committee is pressing for States to remove any
derogation from the legal age of marriage. However, many States - including Italy’
- currently seem willing to maintain the possibility of granting ex ante exemptions
and ex post amnesties (upon reaching the age of 18).

In the European context, the Council of Europe has taken on the problem
since the early 2000s. | will limit myself to mentioning the signature in 2011 in
Istanbul of the European Convention on preventing and combating violence
against women and domestic violence, which also applies to “girls under the age
of 18" (art. 3). The Convention imposes on States the obligation to adopt the
necessary legislative or other measures "“to ensure that marriages contracted by
force can be invalidated, annulled or dissolved” (art. 32), and to provide for all
necessary measures ‘“ to penalize the intentional act of forcing... a child to contract
marriage” (art. 37), extending their jurisdiction in this regard (art. 44). Finally, in
2018, the Parliamentary Assembly reiterated the invitation not to recognize forced
marriages except in the case in which recognition responds to the best interests

of the person concerned or is invoked “"‘as a ground for international protection™.

As for the EU, particularly significant, for our purposes, is the appeal made in
2018 by the European Parliament to national legislators to uniformly setting the
minimum age for marriage at 18, “to align the ... legislation on the treatment of all
third-country nationals present in the EU, including migrants married before the
age of 18, and introduce a child-oriented case management system to determine

2 Report of the Office of the United Nations High Commissioner for Human Rights, Preventing and eliminating
child, early and forced marriage, 2 April 2014, UN Doc A/HRC/26/22, 5. See also UN Committee on the
Elimination of Discrimination against Women/Committee on the Rights of the Child, Joint General Comment
No 3! of the CEDAW / No 18 of the CRC on harmful practices (2014), UN Doc CEDAW/C/GC/31-CRC/C/
GC/18,7.

3 «The Committee recommends that the State party amend its Civil Code to remove all exceptions that
allow marriage under the age of 18 years»: Committee on the Rights of the Child, Concluding observations
on the combined fifth and sixth periodic reports of Italy, 28 February 2019.

4  Resolution 2233(2018), points 7.8 e 7.9. The Resolution comes shortly after the Guide to good and promising
practices aimed at preventing and combating female genital mutilation and forced marriage, adopted by the
Steering Committee of the Council of Europe in June 2017.
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the best interest of the child and, based on it, what decision to take regarding the
legal recognition of the marriage’™.

Ill. THE GERMAN EXPERIENCE ON MARITAL STATUS EARLY ACQUIRED
ABROAD.

In reality, already before 2018, some European States had passed legislative
reforms both on a substantial (criminal, administrative and civil) level and a
conflicts of law level®, also in light of the objectives of the 2030 Agenda. As will be
seen, however, it proved very difficult to identify a regulatory solution capable of
reconciling the fundamental rights at stake: from equality to self-determination,
from respect for private and family life to the best interests of the child, from the
freedom of movement of EU citizens to the protection of personal status of the
refugee.

As for Italy, the only intervention by the legislator (in the adaptation to the
2011 Istanbul Convention) was the introduction - with the law of 19 July 2019 n.
69 (so-called Red Code) - of the crime of coercion or induction to marriage: art.
558 bis cod. pen. paragraphs 3 and 4, specify, respectively, that the edictal penalty
(imprisonment from one to five years) is increased where the offenses committed
concern persons under the age of eighteen, and that imprisonment from two to
seven years is envisaged in the case of victims under fourteer.

From a Private International Law standpoint®, there is no legislative or
jurisprudential intervention in Italy. After all, usually the problem of the recognition
of early marriage celebrated abroad arises as a preliminary step (mainly in the case
of family reunification’) and is mostly cleared up hastily.

5 European Parliament, Towards an EU external strategy against early and forced marriages — next
steps<TitreType></TitreType> “<Titre>, A8-0187/2018, 24 May 2018. See also European Parliament
Resolution of 4 October 2017 on ending child marriage (P8_TA (2017) 0379).</Titre>

6  CawmpigLio, C.: Il matrimonio in eta precoce nel diritto internazionale privato, in Riv. dir. int. priv. proc., 2020, p.
767, at p. 779 ff.

7  Provisions of art. 558-bis of the penal code «also apply when the offense is committed abroad by an Italian
citizen or a foreigner residing in Italy or to the detriment of an Italian citizen or a foreigner residing in Italy».

8  On the role of private international law in the fight against forced marriages see the document by the EU
Agency for Fundamental Rights, Addressing forced marriage in the EU: legal provisions and promising practices,
2014, p. 22.

9  Corte di Cassazione, order 5 March 2021 n. 6228, in Riv. dir. int. priv. proc., 2021, p. 1022: the case involved
a woman whom an uncle wanted to force into marriage with her deceased husband’s brother under
Nigerian customary law. See also Corte di Cassazione, order 21 May 2021, n. 31801 (italgiure.giustizia.it),
concerning the case of a woman from Gambia who, declaring herself at risk of forced marriage, applied for
international protection. Also, it is worth mentioning that, with the implementation of Directive 2003/86/
EC concerning the right to family reunification (legislative decree no. 5 of 8 January 2007), no modifications
were made to art. 29 of legislative decree 25 July 1998 n. 286 on immigration, according to which alien can
request reunification for the «spouse who is not legally separated and who is not younger than 18 years of
age». However, a few States resolved to take advantage of the possibility of raising the age level up to the
maximum allowed by Directive 2003/86/EC (2| years: art. 4 para 5). After the Netherlands (2004), the
United Kingdom (2008) raised the age to 2I: the age limit has been brought back to 18 following a decision
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Not so in other European countries: Sweden, Norway, Netherlands,
Switzerland and Germany.

And it is on Germany that | would like to dwell, as German experience clearly
testifies to the complexity of the problem.

Until 2017, in Germany the discipline of the celebration of marriage was found
in art. 13 of the Introductory Act to the Civil Code (EGBGB), which referred
to the national law of married couples (paragraph 1), without prejudice to the
possibility of invoking the general clause of public order (article 6 EGBGB).

In 2017, the law on the fight against early marriages was promulgated (law of 17
July 2017), which introduces in art. |3 EGBGB a new paragraph. Para. 3 establishes
that, if the matrimonial capacity is governed by a foreign law, the marriage is -
according to German law (and precisely according to the new articles 1303 and
1314 BGB) - ineffective (“unwirksam”) if a spouse at the time of the wedding was
infra-sixteen-years-old; voidable (“aufhebbar”) if she/he had turned 16 but was
still under 18.

During the reform works, the German judges found themselves faced with
the case of a very young Syrian couple, that also attracted the attention of public
opinion. At the outbreak of the war in Syria, two young cousins, H born in 1994
and B born in 2001, decided to flee and, through the so-called Balkan route, in 2015
arrived at a German reception center. The Youth Assistance Office (Jugendamt)
decides to take charge of H and instead direct B to a center for unaccompanied
minors: the girl is in fact only 14 years old. However, H produces a document
certifying the marriage celebrated according to the Sunni rite with B, with whom
he asks for reunification. The Jugendamt rejects the request, deeming the marriage
to be ineffective (unwirksam). The district court (Amtsgericht Aschaffenburg)
authorizes the boy to spend the weekends with her (7 March 2016). However, the
decision is annulled by the Higher Regional Court (OLG Bamberg)', according to
which the Syrian marriage is likely to produce effects in Germany, at least until an
annulment decision (the marriage would not be “unwirksam” but only voidable,
“aufhebbar”: 12 May 2016). The wedding was in fact validly based on Syrian law,
applicable pursuant to art. I3 para. | EGBGB, a law that sets the marriage age for
women at |7 but allows the judge to authorize the marriage of infra-seventeen-
years-olds of ascertained physical and sexual maturity: maturity that at the time
had actually been ascertained.

of the Supreme Court, who recognized a violation of art. 8 ECHR (R(Quila and other) v. Secretary of State
for the Home Department [2011]; R (Bibi and another) v. Secretary of State for the Home Department
[2011], UKSC 45).

10 The decision OLG Bamberg, 12 May 2016, is published in Zeitschr. ges. Familienrecht, 2016, p. 1270 ff., note
Mankowski, P. at p. 1274, and in Standesamt, 2016, p. 270 ff., note CoEsTer, M. (Die rechtliche Behandlung von
im Ausland geschlossenen Kinderehen), at p. 257 ff.
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Although substantially in line with the jurisprudential orientation aimed
at restrictively interpreting the public order clause (art. 6 EGBGB), limiting its
intervention to cases of proven forced marriage or contracted by infra-fourteen,
the decision is harshly criticized in legal literature'!, and, as was to be expected, it
faces an appeal.

The Federal Court (Bundesgerichtshof) rules on November 14, 2018,
confirming the non-contrary to public order of the Syrian marriage, of which in
the meantime the cancellation had not been requested. The Court also notes that,
pending the judgment, the new art. |13 para 3 EGBGB has entered into force, that
goes alongside the general public order clause of art. 6 EGBGB and dismantles its
effects relatively to marital age: it is in fact the legislator himself who resolves the
conflict with the German rules on matrimonial capacity, replacing the discretionary
evaluation of the interpreter. (This seems to be neither the time nor place to
discuss whether it represents a special clause of public order or a rule of material
private international law).

The Court therefore examines the case on the basis of art. I3 para 3 n. |
EGBGB going so far as to raise the question of constitutional legitimacy in relation
to arts. | (human dignity), 2 paragraph | (right to the free development of
personality), 3 paragraph | (equality) and 6 paragraph | (protection of marriage)
of the Constitution.

Thus, just over one year after its entry into force, the law on the fight
against early marriages - introduced to protect the rights of the child - arrives
at the Constitutional Court (Bundesverfassungsgericht) for alleged violation
of fundamental rights. The Court, after having commissioned the Max Planck
Institut fUr ausldndisches und internationales Privatrecht in Hamburg to carry out
a comparative law study on early marriage, ruled on | February 2023. This is
a very unusual delay for the judges in Karlsruhe, demonstrating the difficulty of
balancing the values at stake. The outcome is a declaration of unconstitutionality
for unjustified reduction of marriage protection. The reduction made by the
legislature is in fact doubly disproportionate with respect to the objective pursued,
i.e. the interests of the child. On the one hand, in fact, the legislature has not
regulated the consequences of the nullity of the marriage; on the other, it does not
allow the couple to continue the conjugal relationship once they have reached the
age of majority (unless they remarry)'%.

Il LooscHELDERS, D.: Einleitung zum IPR, in Staudinger Kommentar zum BGB, Ziirich, 2018, Rn. 667; VoN HEIN,
J.: Art. 6 EGBGB, in Miinchener Kommentar zum BGB, Band |, Miinchen, 2018, Rn. 52; Makowski, M.: Die
“Minderjdhrigenehe” im deutschen IPR, in Rabels Zeitschr., 2019, p. 577 ff.

12 The Study has been published in BVerfG, Beschluss des Ersten Senats vom Ol. Februar 2023 - | BvL 7/18 -, Rn.
1-194., 2020, p. 705 under the title Die Friihehe im Rechtsvergleich: Praxis, Sachrecht, Kollisionsrecht.



Campiglio, C. - Women legal status and private international law

IV. REPRODUCTIVE FREEDOM OF WOMEN AND ACCESS TO ASSISTED
REPRODUCTIVE TECHNOLOGY.

To sum up the above, one could say that external factors (the increasing
migratory pressure and the consequent transplantation of the early marriage issue
in European countries) have prompted EU and national legislators and courts to
find a difficult balance between the protection of general principles and that of the
concrete interests of individuals.

A similar framework also applies to difficulties faced with the complexities of
medically assisted reproduction, surrogacy and reproductive tourism, the external
factors being, in this case, the alarm of declining human fertility worldwide and,
again, the increased transnational mobility.

As we have seen, Target 6 of Objective 5 on gender equality alludes to universal
access to sexual and reproductive health and reproductive rights. In this regard,
it should be noted that the reproductive freedom principle has its roots in the
context of family planning (in turn initially understood as the freedom to decide
the number and interval of births), subsequently transformed - starting with the
Conference on Population and Development of the 1994 - in reproductive rights,
in turn related to sexual rights”®. Given that today there is a tendency to connect
sexual orientation and gender identity to sexual rights, the issues of reproduction
also concern homoaffective couples.

In an article that appeared in March 2021 in the general science journal
"“Scientific American”, a really worrying fact is denounced: the 1% annual reduction
in reproductive health, that is the 1% increase in infertility problems'. This
progression is even faster than global warming and just as upsetting.

In the twenty-year period 2000-2020 the female fertility rate, that is the
number of children per woman, has dropped from 2.7 to 2.4 globally: in Western
countries the rate is below 1.8 and in ltaly it is .2, among the lowest in the
world. If we consider that replacement level fertility is 2.1 children per woman,
it is apparent that in industrialized countries we are heading towards a dramatic
demographic decline.

[t is commonplace nowadays to mention the interest of future generations. But
which and how many future generations are we talking about, if on the one hand
more and more couples are giving up parenting for personal or forced choices

13 Reference is to the Action Program of the International Conference on Population and Development
(Cairo, 5-13 September 1994), whose Chapter VIl is indeed dedicated to «Reproductive Rights and
Reproductive Healthy.

14 Swan, S.H., CoLiNo, S.: Reproductive Problems in Both Men and Women Are Rising at an Alarming Rate. A likely
culprit is hormone-disrupting chemicals.
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(mainly economic problems), on the other hand many couples - even if they are
eager to have children and able to support them - fail to get any?

From a public health point of view, it is now evident that a major cause of
infertility is the widespread presence of the so-called endocrine disruptors,
chemicals that alter the function of the hormone system. These are mainly
substances such as phthalates that have started to be used since 1950 - a period
from which there is a decline in the fertility rate - and are ubiquitous in modern
life: they are found in water bottles, packaging, electronic devices, personal care
and cleaning products.

In addition to the responsibility towards the new generations, there is, in short,
a responsibility towards the continuity of generations, that is, a responsibility for
reproductive continuity.

Thankfully, technological progress now offers a range of options for those
unable to reproduce naturally. The bioethical profiles of assisted reproductive
technology (ART), which is not the case to address here, have inevitably influenced
the national legislators with regard to both the access criteria and the techniques
that can be used. The most liberal countries soon turned into a sort of bioethical
paradise for intended parents.

In the name of reproductive freedom, today new forms of maternity are
configured: by conception without gestation (egg donation), by gestation without
conception (so-called uterus for rent), by conception and gestation in the interest
of others (when both one's uterus and one's ovum are made available), by mere
intention (stipulation of a surrogacy motherhood contract and assumption of
parental responsibility of the child).

V. REPRODUCTIVE TOURISM OF ITALIAN WOMEN AND RECOGNITION
OF PARENTAL STATUS ACQUIRED ABROAD.

As is well known, in ltaly the legislator intervened rather belatedly with a
very restrictive law (No. 40 of |19 February 2004): the prohibitions imposed were
only partially gradually eliminated by the Constitutional Court. Italy still denies
both singles and same-sex couples access to ART, and prohibits post-mortem
fertilization and surrogacy (which is even criminally sanctioned).

These limitations push an increasing number of Italians to go abroad and,
once they have obtained what is forbidden at home, to ask for the recognition of
their parenthood, placing our civil status officers, in the first instance, and judges,
secondly, in the face of the “fait accompli”.
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In the last fifteen years we have witnessed the multiplication of cases for the
recognition of parental status obtained abroad in violation of Italian prohibitions.
The first case of recognition of surrogacy motherhood (ascription of maternity to
the client) granted to a heterosexual couple dates back to 2009%, the first case
of transcription of birth certificates following heterologous fertilization with the
indication of two mothers falls in 2014'¢, while the first case of rectification of the
birth certificate with the indication of two fathers dates 2017 (again surrogacy)".

This is not the place to fully analyze the cases. We will therefore limit ourselves
to taking stock of Italian current situation.

The picture appears varied, due to the non-univocal reconstruction of
the limit of public order (articles 64 and 65 of Law no. 218 of 31 May 1995 on
“Reform of the Italian system of private international law”)'®. As for the internal/
national environment, so to speak, this limit can be identified, in addition to the
constitutional norms, in the norms of constitutionally bound content and/or
constitutionally necessary. It all depends on the inclusion of the prohibitions set by
law 40/2004 in these categories of rules”.

However, the limit is also characterized by an external/international facet,
represented by principles of international derivation and by the protection of
fundamental rights (first of all - in the matter under consideration - by the right
to respect for private and family life, sanctioned by art.8 ECHR and taken from
art.7 of the EU Charter of Fundamental Rights). The real focus, however, is the
principle of the best interest of the child, codified for the first time in the New
York Convention on the rights of the child of 20 November 1989% and today

I5 Court of Appeal Bari, 13 February 2009, in Riv. dir. int. priv. proc., 2009, p. 699 ss. (note CampiGLIo, C.: Lo
stato di figlio nato da contratto internazionale di maternita, p. 589 ff.): the ruling was not appealed. See also
Corte di Cassazione, || November 2014 n. 24001, in Nuova giur. civ. comm., 2015, p. 236 ss.; and D1 BLAsE, A.:
Riconoscimento della filiazione da procreazione medicalmente assistita: problemi di diritto internazionale privato,
in Riv. dir. int. priv. proc., 2018, p. 839.

16 Court of Appeal Torino, 29 October 2014 (in Giurisprudenza italiana, 2015, p. 1344; and in Fam. dir,, 2015,
p. 822), confirmed by Corte di Cassazione, 30 September 2016, n. 19599 (in Nuova giur. civ. comm., 2017, p.
372, note PALMER|, P., and in Riv. dir. int. priv. proc., 2016, p. 813).

17 Court of Appeal Trento, 23 February 2017, in Fam. dir., 2017, p. 669, note Barurfi, M.C.: The decision was
appealed and the outcome was overturned: see Corte di Cassazione, Sez. un., 8 May 2019 n. 12193, in
Nuova giur. civ. comm., 2019, p. 741; in Fam. dir., 2019, p. 653, and in Riv. dir. int. priv. proc., 2020, p. 369.

18 The limit is also provided for by the decree of the President of the Republic 3 November 2000 n. 396
(Regulation for the revision and simplification of the civil status system), whose art. |18 reads: «Deeds
drawn up abroad cannot be transcribed if they are contrary to public order»

19 The Court of Cassation has taken different positions over time in this regard: || November 2014 n. 24001,
in Nuova giur. civ. comm., 2015, p. 236; 30 September 2016 n. 19599, in Nuova giur. civ. comm., 2017, p. 372; 15
June 2017 n. 14878, in Nuova giur. civ. comm., 2017, p. 1718; (Sez. un.) 8 May 2019 n. 12193, in Nuova giur. civ.
comm., 2019, p. 741; 3 April 2020, n. 7668, in Riv. dir. int. priv. proc., 2020, p. 466; 23 August 2021, n. 23319, in
Riv. dir. int. priv. proc., 2022, p. 331; 16 February 2022 n. 6383, in Dir. giust., 2022, n. 40, p. 7; order 7 March
2022, n. 7413, in Dir. giust., 2022, n. 47, p. 9.

20 UN Committee on the Elimination of Discrimination against Women/Committee on the Rights of the

Child, Joint General Comment cit., supra note 2. According to art. 3, para |, of the Convention on the Rights
of the Child «(i)n all actions concerning children, whether undertaken by public or private social welfare
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generally recognized and, for this reason, risen to constitutional status in Italy
(pursuant to art. 10 of the Constitution).

The interpretative-systematic value of the principle in question?' was enhanced
by the ECHR which promoted a child-oriented interpretation of a text - the ECHR
- that is markedly adultcentric. Leading case is undoubtedly the one addressed in
2007 (Wagner) concerning the (non) recognition in Luxembourg of the Peruvian
adoption measure obtained by a Luxembourg woman in contrast with her national
law which prohibits adoptions by individuals?2. The Strasbourg Court goes so far as
to “deactivate” the limit of Luxembourg public order precisely in the name of the
child’s best interest in the continuity of the de facto family relationship created in
Peru following the adoption®.

However, the fact that the interest of the child must be the subject of priority
assessment does not imply that the State must mechanically recognize a status
validly acquired abroad nor does it consequently determine the standardization of
a given family model. The principle of the best interest of the child simply imposes
on the State authorities a “standard-harmonizing approach” in family matters .

What has been said is confirmed in the recent position taken by l[talian
Constitutional Court, according to which the interest of the child cannot be
considered “automatically prevailing over any other counter-interest at stake”
(the best interest of the child is not tyrant!) but must be balanced with other
fundamental rights: if this were not the case, its unlimited expansion would occur
and that of the child "would become a tyrant against other juridical situations
that are constitutionally recognized and protected, which together constitute an
expression of dignity of persons’®. It is just the delicacy of the interests at stake
that calls for a legislative intervention.

institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child
shall be a primary considerationy.

21  «The best interests of the child: a right, a principle and a rule of procedure»: General Comment no. 4 (2013)
on the right of the child to have his or her best interests taken as a primary consideration (article 3 para I), CRC/C/
GC/14,29.05.2013, para | ff.

22  European Court of Human Rights, 28 June 2007, Wagner and J.M.W.L. v. Luxembourg, no. 76240/01
(https://hudoc.echr.coe.int/eng?i=001-81328).

23 The Court, on a subsequent occasion, observed that the limit of public order «the reference to public
order could not, however, be considered as giving carte blanche for any measure, since the State had an
obligation to take the child’s best interests into account irrespective of the nature of the parental link,
genetic or otherwisex: European Court of Human Rights, 27 January 2015, Paradiso and Campanelli v. Italy,
no. 25358/12, in Nuova giur. civ. comm., 2015, p. 828 (point 80). The Grand Chamber of the European Court
also ruled on the case: judgment, 24 January 2017, in particular point 110.

24 See, among others, BARATTA, R.: Recognition of a foreign status filii. Pursuing the Best Interests Principle,
(edited by Bercamini E., RaGNi, C.), Fundamental Rights and Best Interests of the Child in Transnational Families,
Cambridge/Antwerp/Chicago, 2019, p. 171 ff., at p. 178.

25 (Tutti i diritti fondamentali tutelati dalla Costituzione si trovano in rapporto di integrazione reciproca e
non é possibile, pertanto, individuare uno di essi che abbia la prevalenza assoluta sugli altri... La tutela deve
essere sempre “sistemica e non frazionata in una serie di norme non coordinate ed in potenziale conflitto
tra loro”. Se cosi non fosse, si verificherebbe l'illimitata espansione di uno dei diritti, che diverrebbe
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VI. TOWARDS A EUROPEAN RIGHT TO CONTINUITY OF LEGAL STATUS
ACQUIRED ABROAD.

What conclusions to draw? The first conclusion is that it is not certain that
the legislative path (advocated by the Constitutional Court for the surrogacy)
be really the most suitable for addressing the issues raised by child brides and
medically assisted mothers. Indeed, the legislator would hardly be able to provide
a satisfactory solution through mandatory clauses: clauses that are certainly
appreciable from a practical point of view - due to the mechanical nature
of application and the predictability of the decision - but, just for this reason,
potentially draconian. The traditional case by case approach - typical of the general
public-order clause, often criticized precisely for its vagueness - is still the most
suitable for reconciling the various interests at stake, through the assessment of
the circumstances of the specific case (exemplary the German experience relating
to early marriage). A more suitable approach, surely, but increasingly complex to
manage. Alongside national identity values and international values, the need to
also consider European values, and specifically the rights provided by the Treaties
for EU citizens, is increasingly evident, starting with the right to move and reside
freely in the territory of Member States (art. 3 para 2 TEU, art. 21 TFEU and art.
45 Charter of Fundamental Rights).

In the last twenty years, in fact, the Luxembourg judges have begun to employ
the method of recognition? (also) in order to eliminate obstacles to the movement
of persons: at first restricted to the right to continuity of the name?, now the
practice also concerns the right to continuity of family status. The reference is
to the Coman case of 2018 (relating to the recognition in Romania of same-sex

“tiranno” nei confronti delle altre situazioni giuridiche costituzionalmente riconosciute e protette, che
costituiscono, nel loro insieme, espressione della dignita della personax» (Constitutional Court, 9 May 2013
n. 85, in Nuova giur. civ. comm., 2013, p. 867).

26 MAYER, P.: “Les méthodes de la reconnaissance en droit international privé”, in Le droit international privé:
esprit et méthodes. Mélanges P. Lagarde, Paris 2005, p. 547 ff.; BARATTA, R.: La reconnaissance internationale
des situations juridiques personnelles et familiales, in Recueil des Cours, t. 348, 2010, p. 253 ff.; LAGARDE, P.: La
méthode de la reconnaissance est-elle 'avenir du droit international privé?, in Recueil des Cours, t. 371, 2014, p. 9
ff.; BARATTA, R.: Recognition of Foreign Personal and Family Status: A Rights Based Perspective, in Riv. dir. int. priv.
proc., 2016, p. 413; Davi, A.:, Il riconoscimento delle situazioni giuridiche costituite all’estero nella prospettiva di
una riforma del sistema italiano di diritto internazionale privato, in Riv. dir. int., 2019, p. 319.

27 Court of justice, 2 October 2003, c. 148/02, Garcia Avello v. Belgian State (https://curia.europa.eu); 14
October 2008, c. 353/06, Stefan Grunkin e Dorothee Regina Paul (https://curia.europa.eu); 22 December
2010, c. 208/09, llonka Sayn-Wittgenstein contro Landeshauptmann von Wien (https://curia.europa.eu); 12
May 2011, c. 391/09, Runevic-Vardyn and Wardyn (https://curia.europa.eu); 2 June 2016, c. 438/14, Nabiel
Peter Bogendorff von Wolffersdorff (https://curia.europa.eu); 8 June 2017, c. 541/15, Mircea Florian Freitag
(https://curia.europa.eu). According to settled case law, a restriction on the free movement of individuals
can only be justified if it is proportionate to the general interest pursued by the national law (judgments 14
October 2008, Grunkin cit., point 29; 22 December 2010, Sayn-Wittgenstein cit., point 81; 2 June 2016, c.
438/14, Bogendorff von Wolffersdorff c. Standesamt der Stadt Karlsruhe, point 48, https://curia.europa.
eu). In this perspective, the fight against early marriages could perhaps be considered as a legitimate aim
on the part of the State (also in the light of art. 24 of the Charter of Fundamental Rights of the Union) and
therefore as a cause for justifying the limitation on freedom of movement.
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marriage celebrated in Belgium by a Romanian citizen)”® and to the Stolichna
Pancharevo case of 202! relating to the recognition in Bulgaria of the Spanish
birth certificate designating two mothers as parents (one Bulgarian and the other
English)?.

In short, EU citizens have the right to move while maintaining the status validly
acquired in another Member State, even if in contrast with the national legislation
/ identity of the country of destination.

Therefore, the marriage celebrated in Estonia (where the marriage age is 15)
between a fifteen- years-old Estonian and a twenty-years-old Italian should be
recognized in Italy.

Similarly, for the purposes of free movement of EU citizens, the parental status
of a) the two mothers (of which at least one EU citizen) of the child born in Spain,
and — consistently - b) of the client mother, should be recognized.

The conclusion is, in short, that those who wish to have their marital and
parental status recognized can follow two paths: the traditional path vs the high-
speed path (to draw on a railway metaphor).

The traditional way makes use of a track that is slow, however able to reach
all goals: it requires verification of compliance with public order but allows to
exercise all the rights deriving from local legislation (rights of either personal or
patrimonial nature) and therefore to obtain full recognition of family status. It is a
path accessible to all, regardless of citizenship.

To this the Court of justice has added a high-speed track, which does not
require any control: not everyone can use it as it is reserved for EU citizens, and
it is limited in scope to the exercise of the freedom of movement and residence
within the territory of the EU.

It follows that EU citizens, in addition to dual citizenship (national and
European), have got a dual personal identity: the full one plus one merely
functional to the exercise of rights related to EU citizenship. This situation, though,

28 Court of justice, 5 June 2018, c. 673/16, Relu Adrian Coman and Others v Inspectoratul General pentru
Imigrari and Ministerul Afacerilor Interne (https://curia.europa.eu), points 35, 37, 38, 45 e 46.

29 Courtofjustice, 14 December 2021, c. 490/20, V.M.A. v Stolichna obshtina, rayon ,,Pancharevo®, specifically
point 68 (https://curia.europa.eu): see also the Opinion of Advocate General Kokott, 15 April 2021, points
61, 108 e 154. See KoHLEr, C.: Status und Mobilitdt in der Europdischen Union, in Praxis des Internationalen
Privat- und Verfahrensrechts, 2022, p. 226; e Feracl, O.: Il riconoscimento «funzionalmente orientatoy dello status
di un minore nato da due madri nello spazio giudiziario europeo: una lettura internazionalprivatistica della
sentenza Pancharevo, in Riv. dir. int., 2022, p. 564. A few months later, the Court ruled in the same sense in
a case originating from the refusal by the Polish authorities to transcribe a Spanish birth certificate bearing
the indication of a Polish «mother A» and an Irish «mother Bx» (order 24 June 2022, c. 2/21, Rzecznik Praw
Obywatelskich, https://curia.europa.eu).
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is destined to produce distorting effects at the level of private international law.
In fact, unprecedented “limping” relationships emerge: unprecedented as the limp
manifests itself not —as could traditionally happen - at a transnational level (meaning
that a person is considered married / parent in State A but not married / parent
in State B) but at the national level (in the sense that a person is considered in
State A married / parent for the purposes of movement and residence within the
EU but not married / parent for private purposes). In short, it is not international
harmony that is compromised but the very internal harmony of member States'
legal systems.

Considering also that the possession of a double identity is probably contrary
to the EU Charter of Fundamental Rights and to the ECHR (personal identity is
the social projection of the individual’s personality in its uniqueness), will the Court
of justice go as far as to recognize the full effect of the status acquired abroad by
EU citizens, reaching the point of disavowing the national identities of Member
States?

The answer to this question (the scope of which is actually broader than the
cases of early wives and medically assisted mothers) is closely linked - at least as
regards parenthood - to the developments of the initiatives launched by the Hague
Conference on Private International Law but above all by the European Union.
The EU Commission recently presented a Proposal for a Council Regulation on
jurisdiction, applicable law, recognition of decisions and acceptance of authentic
instruments in matters of parenthood and on the creation of a European Certificate
of Parenthood®. Children (or their legal representatives) can request a European
Certificate of Parenthood and use it to provide evidence of their parenthood in
another Member State. The Proposal covers the recognition of the parenthood
of a child irrespective of how the child was conceived or born and irrespective of
the type of family of the child: at least for the purposes of free movement within
the European Union, the recognition of the parenthood of a child with same-sex
parents thus is included.

30 Brussels, 7.12.2022, COM (2022) 695 final.
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SUMMARY.- |. EVOLUTION OF THE CONCEPT OF FAMILY TO A GENDER-
EQUALITY-BASED MODEL.- Il. PRIVATIZATION AND FRAGMENTATION OF “FAMILY
ARCHIPELAGO?”.- lll. BEST INTEREST OF THE CHILD IN THE FIELD OF PROCREATION.-
IV. GENDER EQUALITY PERSPECTIVE AND PRIVATE INTERNATIONAL LAW. - V.
CONCLUSIONS.

I. EVOLUTION OF THE CONCEPT OF FAMILY TO A GENDER-EQUALITY-
BASED MODEL.

First of all, let me thank Professor Dragica Vujadinovic for the excellent
coordination of the LAWGEM project, which has produced important academic
output like the textbook “Gender-Competent Legal Education” and the “Gender
Perspectives in Private Law" book series published by Springer. Our hope is that
the academic cooperation between our universities can continue and be further
strengthened.

Additionally, | would like to express special thanks to all the speakers who
demonstrated through their excellent reports that despite the efforts made to
prevent gender discrimination, several examples of gender inequality can still be
encountered in the field of family law. Sometimes there are actual legal rules that
lead to direct discrimination on the basis of gender but more often the signs of
discrimination reside in how legal rules are applied or even not applied at all. The
core of the problem seems to be in the mentality of jurists, their tradition and the
persistence of customs and practices, which can also be expressed in the form of
cryptotypes.

Our speakers showed that the study of gender perspective in family law cannot
but start from the evolution of the concept of family from a traditionally grounded
model, male-dominated (by husband or father), to a gender-equality-based model.

In the western legal tradition, the family founded on marriage has historically
been the key model, influenced by religious, cultural and social values. The
regulation of marriage reflected a strongly unequal division of roles: the husband
was the head of the family, had power of control over his wife and was the sole
holder of parental authority.

In our age, marriage underwent a process of change in European countries:
from a model based on the primacy of the husband to one founded on the equality

» Gabriele Carapezza Figlia
Full Professor of Civil Law, Head of the Department of Law Economics and Communication, LUMSA, Palermo
(Italia). E-mail: g.carapezzafiglia@lumsa.it
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of reciprocal rights and duties between the spouses. The idea of marriage as a
joint venture to which each spouse contributes according to his or her abilities is
central in the European legal landscape. However, as Enrico Al Mureden'’s exquisite
speech showed, some disparities in the treatment of wives have only recently
disappeared, such as imposition of the husband’s surname. Although the giving of
the paternal surname to children is one manifestation of the male's hegemonic role
in the domestic sphere typical of a patriarchal model, that preference continued in
some legal systems, including Italy, despite being at odds with an egalitarian family
model that implies recognizing the same rights for both parents in relation to their
children, without any discrimination in connection with the right to respect for
family life.

II. PRIVATIZATION AND FRAGMENTATION OF “FAMILY ARCHIPELAGO”.

More egalitarian bodies of family law have been developed to take account of
the plurality and diversity of the ways through which family relations are shaped
in contemporary societies. During the past few decades, the traditional family has
been replaced by a multitude of understandings as to what constitutes a family unit.
The structure of the group consisting of a married man and a woman with children
who live together has changed. Families are not only formed by a heterosexual
married couple whose members have been assigned specific gender roles.

In European legal systems, several fundamental principles of constitutional,
international and supranational rank perceive the family no longer as an institution
embodying interests that are superior to those of its members but as a social
formation within which the personality of its members can be developed. Only a
legal framework inspired by the equal position of the partners is fit to achieve the
material and spiritual communion of life, which — according to the European Court
of Human Rights (ECHR) — is the essence of family.

The European framework of values confirms a pluralistic vision of the family
as a community based on affection, which is afforded legal protection as a place
where the individuals can exercise their fundamental rights in an equal position.

In particular; Articles 8 and 12 of the European Convention for the Protection
of Human Rights and Fundamental Freedoms (ECHR) and Articles 7 and 9 of the
Charter of Fundamental Rights of the European Union (CFREU) acknowledge, as
prerogatives of the single individual, the right to respect for family life and the right
to marry and to found a family, rejecting any institutional conception of the family
as an organism interposed between the person and the State in which group
interests prevail over individual ones.
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The variety of family models calls for a reconsideration of the principle of
family unity, which cannot justify any authoritarian and hierarchical organization of
family relationships but must be understood as a need for mutual solidarity and
collaboration aimed at guaranteeing the aptitude of the family to promote the
development of the personality of its members. There is no conflict between family
unity and the equality of its members, because a family unit expresses precisely
that balance between freedom and responsibility characteristic of the modern
conception of a group. From that standpoint, Camilla Crea’s report proved that
domestic violence cannot be treated as a question pertaining to the private sphere
but has to be identified as an issue of both international and national legal concern.
In that respect, underlining the duty to take positive action to prevent a risk to
victims of domestic violence, the ECHR has recognized that domestic violence is
as a problem affecting women and children’s fundamental human rights.

The decline of marriage as the only foundation for family life capable of
encompassing all the ways in which people choose to give expression to their
affections in reality has opened up a new horizon characterized by an array of
family models. European legal systems have gradually removed all obstacles that
could lead couples to consider marriage as the only real option and has started
acknowledging cohabitation as a community where people can express their
personality and around which interests worthy of protection can revolve.

European legislation and case-law have led the way to a process of privatization
and fragmentation of what is known as a “family archipelago”, now made up of
new open social formations and where a protected family life may be lived.

Nevertheless, in some legal systems such as the Italian one, the family founded
on marriage between a man and a woman, including due to its procreative
potential, retains a central position in terms of the model of reference for family
relationships.

According to the ECHR, although it can no longer be argued that “the right
to marry enshrined in Article 12 ECHR must in all circumstances be limited to
marriage between two persons of the opposite sex”, Contracting States are under
no obligation to open the institution of marriage up to same-sex couples, which
is not a conventionally mandatory option because of its connection to “sensitive
moral or ethical issues’.

National authorities are however obliged to take measures designed to ensure
effective respect for family life in the sphere of interpersonal relationships, including
general legal recognition for couples who are in a stable relationship but cannot
get married.
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Therefore, in legal systems which require that spouses be of the opposite sex,
it is imperative that the law provide for forms of registered partnerships, which
have “intrinsic value” for people in a same-sex relationship, giving them “a sense
of legitimacy”, “irrespective of the legal effects, however narrow or extensive”
that they are capable of producing. However, as the Italian Constitutional Court
has also recognized, the legislature has a margin of appreciation both in identifying
how to give effect to the “fundamental right to live freely as a couple” other
than equating it with a marriage-based family and in setting out the exact status

conferred by registered partnerships in terms of rights and obligations.

Indeed, Articles 8 and 12 ECHR and Articles 7 and 9 CFREU acknowledge
respect for family life and guarantee the right to marry and the right to establish
a family "in accordance with the national laws” governing the exercise of those
rights, thereby showing deference to national constitutional identities in family
matters. Moreover, not only is substantive law governing the family beyond the
competences of the European Union, in keeping with the principle of conferral
(Article 5 TEU), but also Article 81(3) TFEU provides that “measures concerning
family law with cross-border implications” are subject to a special legislative
procedure requiring the Council to act unanimously.

Nevertheless, European law has offered a decisive impetus to the progressive
harmonization of the law governing family relations adopting a pluralistic approach.
First, various EU regulations have adopted rules of a private-international nature
which aim to standardize significant sectors of family law. Second, in the European
legal area there are legal models that recognize couple and offspring relationships
that transcend heterosexual marriage and that have entered domestic law through
case-law arising from judicial review of conformity with public policy.

By way of example, although marital status falls within the exclusive competence
of the Member States, the European Court of Justice (CJEU) has recently held
that, in order to grant family reunification rights in accordance with the EU rules
on free movement of persons, the term "spouse” has to be extended to include
the same-sex spouse of an EU citizen who has moved to another Member State
notwithstanding the fact that the legislation of the latter State recognizes only
marriage between people of the same sex. Denial of such recognition would result
in an obstacle to the fundamental freedom of movement, which can be justified
only if based on objective considerations of general interest, proportionate to the
legitimate purpose pursued. The need to ensure the effectiveness of the right to
family reunification calls for a broad and neutral — for EU law — interpretation of
the concept of “spouse”, capable of including any person bound in marriage with
an EU citizen regardless of gender.
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[1l. BEST INTEREST OF THE CHILD IN THE FIELD OF PROCREATION.

An equivalent process of pluralist interpretation can be witnessed in the field
of procreation.

First of all, a pluralist image of family can be seen in the tendency to grant
parent-child protection that is independent from the features of the relationship
existing between the parents and reflects the fact that all of a child’s family
relationships are legally relevant.

The gradual removal through case-law of unequal treatment based on the
existence or inexistence of a marriage bond between the parents is often achieved
by the use of the “best interest of the child” principle. Jurisprudence traces all
parent-child relationships back to the scope of the right to respect for family
life (Article 8 ECHR), which does not allow any discrimination rooted in “birth”
(Article 14 ECHR). A child acquires a family life ipso iure at the moment and as
a result of birth, so that it is independent from the couple’s status and likewise
whether the parents live together is irrelevant. A full grant to natural children
of the right to develop normal family relations requires national authorities to
treat them in the same way as children born in wedlock and to avoid any kind of
deprivation of succession rights.

On the other hand, biological descent has lost its role as the exclusive paradigm
inthe law on filiation, first through laws on the adoption of minors and subsequently
through laws regulating assisted reproduction techniques, which afford priority
to the assumption of responsibilities over biological ties. Moreover, parenting is
not defined on the basis of biology: the development of assisted reproductive
technology has fostered the emergence of new family models, insofar as they
make it possible for single people without a partner and same-sex couples to
become mothers or fathers.

That said, the ECHR and several constitutional courts have clarified that the
possibility to split procreation from natural conception, facilitated by scientific
and technological progress, does not entail a “right to parenthood”. Accordingly,
specific conditions can be laid down restricting access to reproductive practices
and setting some limits to the desire to have a child through the use of such
technologies, constraints that serve to protect human dignity as well as the rights
of the conceived (and of the future born) and of the pregnant mother. From this
standpoint, it is possible to consider as fully legitimate those legislative solutions
that — within the legal framework governing medically assisted reproduction — on
the one hand, recognize that the techniques in question serve a purpose that is latu
sensu therapeutic and, on the other hand, require a family model that envisages
the coexistence of a paternal and a maternal figure.
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In particular, according to the case-law of various constitutional courts,
excluding same-sex couples from access to artificial insemination does not amount
to unequal treatment in light of the fact they cannot be compared to infertile same-
sex couples. Thus, we cannot consider as reasonable the belief of the legislature
“as interpreter of the national community” according to which “a family ad instar
naturae (with two parents, of different sexes, who are both living and of potentially
childbearing age) represents, as a matter of principle, the most suitable ‘place’ to
welcome and raise the newborn”.

IV. GENDER EQUALITY PERSPECTIVE AND PRIVATE INTERNATIONAL
LAW.

Cristina Campiglio's wonderful presentation showed us the decisive unifying
influence exercised by private international law, the relevance of which has
increased because mobility beyond national boundaries is becoming a common
experience that no longer involves just a minority of the population.

A reinterpretation of the concept of family from a gender equality perspective
affects private international law in various respects.

First, emerging principles like the international continuity of status constitute
limits to the disavowal of foreign judgments and acts thereby enhancing a pluralist
approach to family law. International public order requires States to ensure
preservation of any status lawfully acquired abroad because the maintenance of
bonds already established is connected to the right to respect for family life even
if it concerns family models different from those of national law.

Second, a pluralist tendency emerges from the ever greater room for maneuver
in the choice of the jurisdiction as well as the law applicable to a family’s relations.
Strengthening the electio iuris and the electio fori options is not only an aim pursued
by national legislation but is also grounded especially in EU law: Article 12 of
Regulation (EC) No 2201/2003 of 27 November 2003, Article 5 of Regulation (EU)
No 1259/2010 of 20 December 2010, Article 22 of Regulation (EU) No 650/2012 of
4 July 2012 and Articles 7 and 22 of Regulation (EU) 2016/1103 of 24 June 2016,
which allow the parties to choose the law applicable to their relations and decide
which courts are to hear the case. Within the limits of public order, the choice
of the applicable law fulfills the parties’ interest to subject their relations to the
rules that they consider more adequate to their needs, including of a cultural
nature, confirming the approach of returning the family’s relations to a pluralist
“civil society” and identifying space for “personal rights” within the legal system.

[125]



[126]

Actualidad Juridica Iberoamericana N° 19, noviembre 2023, ISSN: 2386-4567, pp. 118-127

V. CONCLUSIONS.

In conclusion, family law — as an interconnection between the private and public
spheres — is the major arena for the promotion of gender equality in full respect of
fundamental values and principles of European legal systems. The analysis of these
issues by our speakers has clarified why it is important to reconsider private law
from a gender equality perspective for the construction of an egalitarian family
model and how the introduction of gender competent private law can contribute
to a full affirmation of equal rights and responsibilities not only at the formal level
of legislative recognition but also at the substantive level of interpretation and
application of the law.
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